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Problems of Stock Transfer 


By JOSEPH E. WILLIAMS 


In discussing problems of stock transfer I will try to limit 
my discussion to points of special interest to corporate fiduciar- 
ies. In other words, as one banker to another banker, I hope to 
point up the problems that often plague different departments 
of the same bank in different ways. Of course my approach will 
be from the stock transfer department’s point of view, but I 
am hopeful it will lead to a better understanding with our 
brothers in other departments. 


THEORY OF THE COURTS 


As we all know, the courts of this country at an early date 
developed the theory that a corporation, in effecting transfer 
of stock on its books, acts in a fiduciary capacity and must pro- 
tect equitable interests in the stock. The duty of the cor- 
poration and its transfer agent, say the courts, is to exercise 
due care to determine that the transfer does not constitute a 
breach of trust by the fiduciary holding legal title. What con- 
stitutes due care is sometimes difficult to determine, and in that 
twilight zone between due care and suspicious watchfulness 
the transfer agent may sometime through slip or oversight or 
too extreme caution impose requirements which to some fiduci- 
aries seem unreasonable and unduly burdensome. I assure you 
we are not always what we are sometimes called, and I beg 
that you, in the fullness of your hearts, forgive us when, in 
the twilight, our slip shows. 

In that connection I should also like to point out that the 
transfer agent’s greatest dilemma is in trying to exercise due 
care for the protection of its principal and still avoid the stigma 
of suspicious watchfulness. 


EDITOR’S NOTE: Mr. Williams is President, New York Stock Transfer Association, 
and Vice-President, The Chase Manhattan Bank of New York. 
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STATUTES 


In turning now from the case law, as reflected by court 
decisions, let us take a quick over-all look at the statute law. 

The lawmakers in many states apparently do not trust 
fiduciaries. They put teeth in their statutes to protect bene- 
ficiaries. By statute law they require court approval for many 
acts by fiduciaries, and the higher courts hold corporations 
liable for participating in breaches of trust in violation of 
rights of remaindermen and other beneficiaries. No transfer 
agent should be asked to ignore the law. No transfer agent, 
especially in its agency capacity, should be asked to assume 
possible liability by going along with a fiduciary in what may 
be a breach of trust. 

I want to emphasize that much can be done to simplify 
stock transfer by amending or repealing state laws which limit 
the authority of fiduciaries. Give us state laws we can live with 
and our lot will be a happier one. Nominee statutes have helped 
immensely. Many states have not found it necessary to require 
court approval for a sale or distribution by a fiduciary. 

I say, and say again, do not blame the transfer agent for 
requiring evidence that the provisions of applicable statutes 
have been met. 

We have in our files case after case where, under applicable 
statutes, a court order was required for sale, but the fiduciary 
objected, saying that, under the facts, it was not necessary, and 
on the record this made sense. But there was the statute look- 
ing us in the teeth. Again I say, amend the statute instead of 
reprimanding the transfer agent. To be helpful in this matter, 
may I suggest, that you consult your lawmakers with an idea of 
amending troublesome statutes? 


LIMITED AUTHORITY OF TRANSFER AGENT 


Now let us take a look at another restriction on a transfer 
agent’s authority. 

First, let us remember that the transfer agent, as any other 
agent representing a corporation, must set up reasonable safe- 
guards within the structure of its appointment and applicable 
laws to protect its principal against possible liability to dis- 
gruntled or dissatisfied contingent beneficiaries. 
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Second, the authority of a transfer agent is very limited 
in scope. Under the resolution of the board of directors of the 
corporation appointing it, a transfer agent is authorized to 
follow established practices and to rely on the advice of its 
counsel and/or counsel for the corporation. 


ADVICE OF COUNSEL 


Turning to advice of counsel, it seems, with due respect to 
the lawyers here, that lawyers can differ among themselves 
as much as, or more than, the best of us. Still, under our ap- 
pointment as transfer agent, we must in questionable cases 
rely on advice of counsel. I recall one case where counsel for 
the transfer agent locked horns with counsel for a fiduciary 
acting in Rhode Island. After reaching a stalemate, the item 
was referred to counsel for the corporations. In that case 
shares of stock of two corporations were involved—one a 
Pennsylvania corporation, the other a Delaware corporation 
doing business in a western state. The lawyers for the corpora- 
tions came back with two completely different opinions, Coun- 


sel for the transfer agent said the Pennsylvania opinion was 
based on Pennsylvania law, and the western lawyer’s opinion 
followed a different theory. Still, the transfer agent, with this 
witch’s brew of one man’s meat and three men’s poison, or vice 
versa, worked out a solution that, in so far as I know, has not 


yet backfired. 


PRIMARY LIABILITY 


Often the advocates of simplified stock transfers point to 
the Uniform Fiduciaries Act and similar statutes and, in 
effect, say the transfer agent should put on a blind bridle and 
ride rough-shod over possible rights of widows and children. 
No bank wants to be associated with a breach of trust, whether 
or not it can be held liable. As transfer agent, the bank owes 
a moral duty to the corporation it represents and all persons 
having an equitable interest in the corporation. It seems to be 
pretty well settled that, when a beneficiary suffers a loss, the 
action to rectify the wrong may very well be aimed at every- 
one immediately or remotely connected with the wrong. There 
is small moral comfort in defending an action on the grounds 
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that, although a wrong has been done and loss suffered, you 
are not liable because the wronged person cannot show that 
you had actual knowledge of a breach of trust—this although 
a reasonable inquiry would have caught the breach of trust 
in the first instance. 

It is often argued that the fiduciary is primarily liable and 
that the transfer agent need not make a detailed inquiry. 

However, it must not be forgotten that the courts are ac- 
customed to thinking in terms of a high standard of care on 
the part of a corporation and its transfer agent. With a long 
line of well reasoned cases as precedents, it cannot be expected 
that the pattern of judicial thinking will change overnight and 
corporations and their transfer agents be absolved under the 
Uniform Fiduciaries Act or similar statutes. 

Even if it is conceded that there is no legal liability on the 
part of the transfer agent or the corporation, if someone else 
is liable, the corporation may be made a party to an action to 
recover, As transfer agents, we feel a moral duty to keep the 


corporations we represent free from any possible litigation 
and unfavorable publicity. 


NOTICE AND KNOWLEDGE 


In discussing unnecessary and unreasonable requirements 
and suspicious watchfulness on the part of transfer agents, 
let us turn the moving finger and write two words. These words 
are notice and knowledge. 

The Uniform Fiduciaries Act and other exemption sta- 
tutes provide that the transfer agent is not bound to inquire 
whether the fiduciary is committing a breach of trust and is 
liable only when transfer is made with actual knowledge that 
the fiduciary is committing a breach of trust, or with knowl- 
edge of such facts that the action in registering the transfer 
amounts to bad faith. 

In referring to the Uniform Fiduciaries Act and other ex- 
emption statutes, I do not intend to convey the idea that 
transfer agents rely on the Uniform Fiduciaries Act in all 
cases. I do mean, however, that the Uniform Fiduciaries Act 
and similiar statutes reflect, to some extent, the thinking of 
transfer agents and that, in many instances, the work of the 
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transfer agent and the fiduciary can be reduced considerably 
by furnishing the transfer agent with such information as is 
essential to the transfer. 


The Uniform Fiduciaries Act and similar statutes have not 
cleared the way and now we might back up and take another 
look at the problem. In many states, as I’ve pointed out be- 
fore, there are statutes imposing burdensome restrictions on 
a fiduciary. Perhaps these statutes could be amended or re- 
pealed through pressure on local lawmakers so that court ap- 
proval is not required every time the fiduciary turns around. 
A transfer agent does not require a certified copy of an order 
of court authorizing the sale of stock submitted to it for transfer 
to a broker if such an order is not required by the laws of the 
state where the fiduciary is acting. Nor does a transfer agent 
require a certified copy of a decree of distribution in support 
of a distribution of stock if such is not required by local laws. 


NOMINEE STATUTES 


A number of states have adopted nominee statutes, and in 


those states a corporate fiduciary can often avoid many transfer 
problems by effecting transfer to its nominee as soon as pos- 
sible. 


In this connection, I might add that the Uniform Fi- 
duciaries Act or a similar statute, if applicable, may add an 
element of protection to the corporation and its transfer agent. 


One can readily see that, even though the applicability of 
the exemption statute is resolved, the major fear confront- 
ing the transfer agent is that there is a possible imputation to 
it of knowledge of a proposed transfer by the fiduciary in 
breach of its obligation. The knowledge of a fiduciary obliga- 
tion, which the transfer agent received from documents in its 
files and through the handling of other transactions, might be 
said to be constructive knowledge of a fiduciary obligation for 
purposes of a later transaction in which supporting documents 
are not required. A question is then presented as to whether 
this type of knowledge constitutes such notice of a fiduciary 
obligation that a transfer, in disregard of it, would constitute 
bad faith as defined by the statute, or whether this type of 
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knowledge would fall within the actual knowledge category 
of the statute. 

Under the authority granted by the spreading nominee 
statutes, many banks have in the past decade adopted a prac- 
tice of registering, in the name of a nominee of the bank, all 
stock held by the bank in a fiduciary capacity. Partly because 
of this practice and partly in reliance upon the Uniform Fi- 
duciaries Act, several large banks and trust companies in New 
York City, acting as transfer agents, have adopted a practice 
of effecting transfer to a bank’s nominee without requiring 
many of the usual supporting documents to show that there is 
no prohibition against the use of a nominee. Some transfer 
agents will effect such a transfer of stock, registered in the 
name of a bank as fiduciary, in reliance upon a satisfactory as- 
signment and a certification by the fiduciary bank requesting 
that the transfer be made without furnishing supporting docu- 
ments, warranting the propriety of the transfer, and agreeing 
that if the Uniform Fiduciaries Act does not afford protection, 
the fiduciary bank will fully indemnify and hold harmless the 
corporation or its transfer agent for any loss or cost which 
either may suffer by reason of effecting the requested trans- 
fer. If the stock is registered in the name of a decedent and 
the local statute, applicable to the fiduciary, authorizes a bank 
to use a nominee, some transfer agents will effect transfer to 
the bank’s nominee without examining a certified copy of the 
will of the decedent. 

It does not seem likely that a large number of states will 
adopt statutes authorizing all individual fiduciaries acting alone 
to use nominees. It should be noted, however, that most nomi- 
nee statutes are construed to authorize the use of a nominee 
where an individual is acting with a bank, and a person plan- 
ning a trust or preparing a will can take advantage of the 
nominee statute by designating a bank as one of the fiduciaries. 
Through years of experience banks have learned the answers 
to many fiduciary problems and, in considering that fact, the 
person contemplating the use of a bank as fiduciary should also 
consider the saving in paper work and time in obtaining certi- 
fied copies of documents that may be effected by taking ad- 
vantage of the provisions of the nominee statute. 
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A further point is that, if legislators should adopt statutes 
similar to New York’s, the advantages of using a nominee 
would be available to individual fiduciaries who wished to use 
a bank’s custodian facilities. In many instances an individual 
fiduciary finds it necessary to use a bank for the safekeeping 
of securities, but outside of a few states such as Massachusetts, 
New York, Pennsylvania, and Wisconsin he has no statutory 
authority to use the bank’s nominee. 


CONFLICT OF LAWS 


A major obstacle facing transfer agents in establishing 
uniform and simple requirements is conflicting and inconsistent 
state laws. A transfer agent must, under the limited scope of 
its appointment, protect the corporation under the laws of the 
state of incorporation, under the laws of the state where the 
fiduciary is acting, and under the laws of the state where the 
shares have a situs. 

The question of the situs of corporate stock for the purpose 
of administration often plagues transfer agents as well as 
fiduciaries. Some authorities hold that the situs of corporate 
stock, for the purpose of administration, is either the domicile 
of the registered holder or the state of incorporation of the 
corporation and not another state where the certificate is kept. 
Another school holds that the location of the certificate deter- 
mines the situs. 

Without going into detail, I would like to point out that, 
with fiduciaries in separate states fighting for the right to ad- 
minister the corporate assets of an estate and taxing authorities 
claiming the right to collect inheritance or estate taxes, the 
transfer agent’s position in the middle is often a difficult one. 

In a few states there is legislation which seems to be aimed 
primarily at keeping the administration of estates of deceased 
residents within the state, regardless of where the stock cer- 
tificates are kept and regardless of the provisions of the de- 
cedent’s will as to where the estate shall be administered. 

In the conflict of laws picture, inheritance and estate tax 
waivers often take a place of prominence. In determining 
whether a waiver is required, the transfer agent finds it neces- 
sary to obtain an affidavit showing the domicile of the registered 
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holder. It may then be necessary to require inheritance or 
estate tax waivers from several states in accordance with the 
facts as reflected by the affidavit. 

I might add that in some instances state taxing authorities 
have ruled that waivers are required although such a waiver is 
not expressly required by the terms of the statute and the 
corporation does not do business in the state. 

In requesting transfer a fiduciary often imposes on the 
transfer agent a duty to inquire as to the nature of the transfer 
by affixing both a stock transfer tax exemption certification on 
the assignment on the stock certificate and by the payment of 
stock transfer taxes at the no sale rate. Such procedure would 
tend to indicate that a shortcut transfer is involved, and, if 
such is the case, the usual documents should be submitted to sup- 
port the intermediate transfer. 

If tax is paid at the sale rate and a certification as to the 
sale price is submitted, no questions should be asked if the 
fiduciary has power of sale. On the other hand, if it is certified 
that no sale is involved, the transfer agent is put on notice 


that the proposed transfer is a gift or distribution or some other 
type of transfer. Thus, effecting transfer on a sale basis is 
barred and some other theory must be found to justify the 
transfer. 


PARTICULAR TRANSFERS 


Turning now to particular types of transfers, I will discuss 
a few which seem to me to be of special interest to corporate 
fiduciaries. | 

I believe you will find that in recent years pension and profit- 
sharing trusts have taken a prominent place in that field. Be- 
cause of changes in statutes, regulations, and rulings it is often 
necessary to amend such trust instruments from time to time. 
In some instances the trustee is required to obtain the approval 
of a committee before selling trust assets. A great deal of paper 
work can be avoided by the use of a nominee, provided, of 
course, such use is authorized by the terms of the trust instru- 
ment or by statute. 

A further point in this connection is that in many instances 
the amendments are numerous and for convenience they are 
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consolidated with the original into one instrument and a copy 
of the consolidated instrument submitted to support a transfer. 
We all know that this is a departure from the ancient doctrine 
that the transfer agent should be furnished with a guaranteed 
copy of the original trust instrument and guaranteed copies of 
all amendments thereto. In some instances only an excerpt 
is submitted. 

Let me repeat with emphasis, if legally possible use a 
nominee. 


FAMILY HOLDING CORPORATION 


A further type of transfer which often annoys corporate 
fiduciaries is the distribution of stock held by a family holding 
corporation. In many cases the corporation is dissolved after 
the death of the majority shareholder and a large block of stock 
is distributed to the executor of his estate. If the transfer agent 
is put on notice that the corporation is being dissolved it may 
require a certificate of dissolution, a resolution by the board of 
directors authorizing dissolution, and an affidavit showing that 
all debts, taxes, and claims against the corporation have been 
paid or provided for and that distribution is being made in 
accordance with the rights and preferences of shareholders. 
On the other hand, if the transfer agent is furnished with a 
certified copy of a specific resolution of the board of directors 
authorizing and directing transfer of a designated number 
of shares to named transferees and there is no reference to the 
dissolution or the nature of the transfer in the resolution or the 
correspondence, the transfer agent should not raise the ques- 
tion of dissolution. 


GIFTS OF SECURITIES TO MINORS ACT 


An example of how laws are construed, stretched, and 
guessed at is the Gifts of Securities to Minors Act which has 
been adopted in several states and is being considered in others. 
What I am about to say about this Act will illustrate that all 
laws are not always carefully read and meticulously followed. 
Under the Act a person may give corporate stock to a minor 
and name a member of the minor’s family as custodian. I have 
been told that, since the Act has been in effect, transfer agents 
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have been requested to effect transfer from a trust or an estate 
to a custodian, from the names of the minor and another as 
joint tenants to a custodian, and to two persons as joint ten- 
ants as custodians. Those are only a few. Of course, under this 
Act a corporation cannot act as custodian, but I call this to 
your attention with the suggestion that it would be well to 
remember that the Act is limited to gifts. 


NEW YORK STOCK TRANSFER ASSOCIATION 


As we all know, the New York Stock Transfer Association 
has worked consistently in the 40 years of its existence toward 
establishing uniform and reasonable requirements and has tried 
to discourage technical requirements that have no sound basis 
and add little in the way of protection. 

The functions of the association are advisory and education- 
al, and it has no power to bind its members in respect to the 
conduct of their business. It is composed of approximately 250 
members representing banking and trust companies and com- 
panies engaged in transfer work in the United States and 
Canada. Substantially all securities listed on the major Ex- 
changes in this country and Canada are transferred by mem- 
bers of the association. 

The association acts as a medium for the expression of the 
judgment of its members and the representation of the interest 
of corporation and association and the holders of their securities 
to and before Stock Exchanges, legislatures, government au- 
thorities, and the public. It cooperates with other interested 
groups and committees, such as the Committee on Simplifica- 
tion of Security Transfer by Fiduciaries headed by Professor 
Alfred F. Conard, chairman and assisted by Francis T. Christy, 
author of “The Transfer of Stock,” and the Committee on 
Fiduciary Legislation of the Trust Division of the American 
Bankers Association. 

The membership of our association is keenly aware of the 
many problems still to be solved but we believe a solid founda- 
tion has been laid for further uniformity of practice and re- 
quirements. The efforts of this association will always be 
directed towards the goal of the highest degree of uniformity 
attainable under prevailing conditions within the bounds of 
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safety and convenience both for the corporations and the hold- 
ers of their securities. 


CONCLUSION 


In conclusion I would like to say that a transfer agent has 
far too many obvious problems to go looking for more. There 
are many that must be met squarely, and under applicable laws 
they may impose on the fiduciary what appears, in some in- 
stances, to be an unnecessary burden. 

But I want to emphasize that we are hopeful that in time 
the bumps created by early case law and ridges relative to the 
knowledge interpretation of the Uniform Fiduciaries Act and 
similar statutes will be further smoothed by court decisions or 
legislative action, and the transfer agent will be relieved from 
the time-consuming burden that has been placed upon it, and 
in turn the fiduciary will be able expeditiously to effect transfer 
of corporate stock. 


Income From Common Trust Fund Ruled Not Assignable as 
Collateral to National Bank 


The Federal Reserve Board has ruled that under Regulation F 
a beneficiary’s income from a participation in a common trust fund 
cannot be assigned as collateral to the bank administering the 
trust fund. Section 206.17(a) (4) provides that if a bank acquires 
any interest in a participation in a common trust fund under its 
administration for any reason, the participation must be with- 
drawn as soon as possible. The reason for this section and for the 
Board’s ruling regarding the assignment of income from a common 
trust fund, is to preclude the development of conflicts of interest 
in the administration of such funds. Interpretation, Board of Gov- 
ernors of the Federal Reserve System, 21 F.R. 1483, March 7, 1956. 





Use of The Trust Receipt As a 
Credit Tool 


By GEORGE L. WHITE 


When I accepted as a subject for discussion, the “Use of the 
Trust Receipt as a Credit Tool,” I thought I should at least 
look up the definition of a trust receipt. 

I turned to Black’s Law Dictionary and this is what I 
found: 

Trust Receipt—‘A well-known instrument of commerce 
whereby the banker advancing money on an importation, takes 
title directly to himself and as owner delivers the goods to the 
dealer in whose behalf he is acting secondarily and to whom the 
title is ultimately to go when the primary right of the banker 
has been satisfied.” 

Mr. Black got this definition from a Massachusetts Supreme 


Court case—People’s National Bank v. Mulholland (228-152) 
that was decided in 1917. 

I could have read this case to see what kind of a mess the 
People’s National Bank got into with Mr. Mulholland, or vice 
versa, but, instead, I was intrigued by the reference to “an im- 
portation” which led me to believe that the trust receipt first 
came into existence in shipping quarters. 


TRUST RECEIPT FIRST NAMED IN 1877 


With a little research, I found that the courts first called a 
trust receipt a trust receipt in Maryland in the year 1877. In 
coming upon reference to this case, I was struck by the prefa- 
tory statement of the author. He wrote, “Whatever their ideas 
may have been, the originators of the trust receipt idea certainly 
started something which confused the courts for a great many 
years and probably will continue to do so for a great many 
more.” 


EDITOR’S NOTE: George L. White is President of the Newton-Waltham Bank & 
Trust Company, Newton Centre, Mass. This talk was given as part of a panel discussion 
— “Credit Aspects of Bank Loans,” at the Annual Convention of the Massachu- 

ts Bankers Association, June 9, 1955. 2 the permission of the editors 
of the ROBERT MORRIS ASSOCIATES of Philadelphia. 
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This Maryland case, Barry v. Bonninger, (46 Maryland 
59) was not the first case that involved a trust receipt but it was 
the first recorded case where the court actually called the in- 
strument a trust receipt. There are cases back as early as 1843, 
but until 1877, the courts were apparently reluctant to recog- 
nize the new device as something entirely different from the 
then known security instruments and least of all did they want 
to dignify it with a name, trust receipt. 

The 1877 case in Maryland had to do with the importation 
of sugar. The bank paid for the importation and took title to 
the sugar. It then gave the importer the right to sell the sugar 
and required the importer to account to the bank for enough 
of the proceeds of sale to pay the advance made by the bank. 
Sale was effected for the importer by brokers. The importer 
failed and the brokers attempted to withhold from the bank 
the amount of their commissions on these particular sales as 
well as commissions on other sales made for the broker. The 
case was important because the court held that the bank owned 
the sugar and was entitled to the proceeds of sale without off- 
setting charges of the brokers. 


AN IMPORTANT AND NECESSARY 
INSTRUMENT IN COMMERCE 


The case is important to me at this point as it permits me 
to accentuate the fact that the trust receipt has been and is an 
important and necessary instrument in commerce. The im- 
porter in this case could not have borrowed on the sugar by way 
of a recorded chattel mortgage because he did not have title 
to the sugar and could not get title without paying for it. The 
bank was enabled to secure its advance by paying for the 
sugar and taking title to it. The bank then trusted the im- 
porter with the sugar and took a receipt from the importer for 
it—hence, the derivation of the name—trust receipt. 

The courts, generally, through the years, upheld the banker 
in his trust receipt transactions if they, the courts, were satisfied 
with how the banker acquired his interest in the goods. If the 
courts found that the banker had lent upon goods already 
owned by the borrower, this by way of a trust receipt, they gave 
the borrower’s trustee in bankruptcy the right to the goods. 
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If, however, the bank had extended credit by way of paying 
the shipper of goods and had the goods shipped to the bank’s 
order and the bank thereafter released the goods to the bor- 
rower against his signing a trust receipt, the courts usually 
favored the bank. 


CAME INTO DISREPUTE 


The trust receipt came into disrepute because lender and 
borrower attempted to use it in too many cases where a chattel 
mortgage should have been employed. ‘There was distaste for 
the publicity of recording a chattel mortgage and there was 
also an element of laziness—the trust receipt was so much more 
simple to process than a recorded chattel mortgage. 

Along about 1929 and the years thereafter, when the banker 
found himself in the public dog house for so many alleged sins 
of omission and commission, the courts started to find against 
banks on trust receipts, holding them to be secret liens and 
to be deplored. 


Something had to be done to save the dignity and to permit 
the continuance in use of such an important instrument of 
commerce, the trust receipt. 


ACT WAS ENACTED IN 1984 


The Uniform Trust Receipts Act was enacted in 1934 and 
is now law in twenty-six of the forty-eight states and it has 
been adopted in modified form in seven other states. It became 
law in Massachusetts in 1936 and is still the law in this Com- 
monwealth on the subject of trust receipts. 

It is a lengthy and, I think, cumbersome statute (9 pages— 
21 sections) but I would not presume to say any of it might 
well have been omitted. 

I did not inquire into People’s National Bank v. Mulhol- 
land, neither am I going to review any other Massachusetts 
Supreme Court cases on the subject that preceded adoption 
of the Uniform Act because today they would be virtually 
irrelevant. 

The Uniform Trust Receipts Act is a statute. Statute law 
cannot be said to be the real law until it has been tested out in 
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the highest court of the state and so I am going to confine 
myself to a few, of the very few cases, that have been ad- 
judicated under the Act, and in the briefest fashion I know how. 

We cannot hope to learn all there is to know in ten or 
fifteen minutes about trust receipts, but we can learn of sev- 
eral interesting aspects that have come to light. 


THE McMANUS CASE 


(In re) McManus Motors, Inc. 27 Fed. Supp. 113 was 
heard in Federal District Court D in Massachusetts in March 
of 1989. Reference to motors gives me an opportunity to say 
how tremendously important the trust receipt has been to the 
automobile business. Almost the entire wholesale automobile 
business in this country has been financed by its use since 
1920. One writer on the subject authenticates the fact that 
one finance company alone in this country has since 1920 fi- 
nanced more than five billion dollars via the trust receipt 
method. 

McManus Motors, Inc., went into bankruptcy soon after 
the Uniform Trust Receipts Act became law in Massachu- 
setts, which it did on August 9, 1936. 

The Act provides, among other things, that if you are 
going to do trust receipt financing in Massachusetts you must 
file with the Secretary of the Commonwealth a statement to 
the effect that you are engaged, or expect to be engaged, in 
financing under trust receipt transactions the acquisition of 
goods by a named trustee. The Associate Discount Company, 
the entrustor in this case, had not filed such a notice with the 
Secretary of the Commonwealth. 

If you expect to handle just a few transactions and you 
expect these will be made and paid before the expiration of 
thirty days, there is a provision in the Act that protects you 
if you do not file with the Secretary of the Commonwealth. Let 
me interpolate here, though, that I think it is unwise on the 
part of any bank doing any trust receipt business at all not 
to file with the Secretary in each instance before or contem- 
poraneously with a trust receipt transaction. 

In the McManus case, the trust receipts were treated in 
three categories. Those executed prior to the effective date of 
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the Act were ruled invalid as nothing more than unrecorded 
chattel mortgages. Those made and paid within thirty days 
after the effective date of the Act, were ruled valid and the 
entruster was not made to give up the funds collected to the 
trustee in bankruptcy. Those made and not paid before ex- 
piration of thirty days after the effective date of the Act, 
were ruled invalid, since they “ran directly afoul the Mass- 
achusetts Trust Receipt Act...” “Afoul” because, as already 
indicated, there had been no filing with the Secretary of the 
Commonwealth. 


THE ASSOCIATES DISCOUNT CORPORATION 
CASE 


In 1940 Associates Discount Corporation tangled with C. 
KE. Fay Company. You can read all about it in 807 Massachu- 
setts 577. Associates Discount Corporation relied on an oral 
trust receipt. C. E. Fay Company was allowed to keep the 
car in question because as the court decided—An oral agree- 
ment in the nature of a “trust receipt” was not within the 


Uniform Trust Receipts Act. 


GENERAL MOTORS 


In 1952 the General Motors Acceptance Corporation 
learned to its sorrow that in filing notice with the Secretary 
of the Commonwealth “the designation of the trustee—must 
be in its precise and exact corporate name.” The name of the 
trustee was E. R. Millen Co., Inc.—the designation in the 
notice was E. R. Millen Company. 

If you are interested, you will find the case in 329 Mas- 
sachusetts 559. 


REFRIGERATION DISCOUNT CORPORATION 


In 1958 we find another Discount Corporation, this time 
the Refrigeration Discount Corporation, litigating under the 
statute (830 Massachusetts 230). 

Here you will learn of something that may be helpful in 
keeping a trust receipt borrower honest. ‘The general manager 
of a corporation, a store, knew that proceeds of the sale of 
merchandise financed by trust receipts, were used by the 
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corporation, not to pay the entruster, but to pay other creditors 
of the corporation. He was found personally liable to the fi- 
nance company for conversion of the articles sold under his 
supervision and with knowledge on his part of the violation. 


The reference to dishonesty in this case brings me to a close 
with this solemn admonition. The Uniform Trust Receipts 
Act is not a cure-all for the banker. When you lend on mer- 
chandise and then entrust it to the borrower, you must be 
absolutely sure of the character and honesty of the borrower. 
If you make a mistake in this important aspect, to your chagrin 
and financial loss, you will find out too late you trusted the 
wrong person. 


QUESTIONS RE USE OF THE TRUST RECEIPT AS A 
CREDIT TOOL 


Q. Could an automobile dealer borrow on shop equipment 
already owned by him by way of a trust receipt? 

A. No—under the Act, goods to be the subject of a trust 
receipt transaction must be new acquisitions. Also, goods must 


be acquired for the purpose of selling, exchanging or for a manu- 
facturing process. 

Q. If a bank has reason to believe that the financial position 
of the borrower is deteriorating, may the bank take possession 
of goods under trust receipt without giving notice to the bor- 
rower? 


A. Yes—this is one of the advantageous attributes of a trust 
receipt. The entruster (the bank) may take possession without 
legal process, whenever that is possible without breach of the 
peace. 

Q. Can an entruster who takes possession of goods thereafter 
sell them without giving notice to the borrower? 

A. No—Section 6 (b) of the Act specifies what must be done, 
it is not burdensome but it had better be followed to the letter. 

Q. Does the man off the street have to worry about whether 
or not a car he is about to purchase from a dealer is subject to a 
trust receipt transaction? 

A. No—the act specifically protects a purchaser in good faith 
and for value. . 

Q. If an entruster failed to file notice with the Secretary of 
the Commonwealth as provided in the Act, may he protect himself 
by taking possession of the goods? 
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A. Yes. Under Section 7—Clause 1, the taking of possession, 
shall so long as such possession is retained, have the effect of filing. 


Q. Do you have to file in every case with the Secretary of the 
Commonwealth to be protected under the Act? 

A. No. If you can get in and get out of a trust receipt trans- 
action within a period of thirty days Section 8 of the Act will 
protect you but why take the risk—filing only costs $3.00. 


Q. Can the entruster’s right to the proceeds of sale of goods 
in a trust receipt transaction ever be waived by operation of law? 

A. Yes. Under Section 10 (c) of the Act, knowledge by the 
entruster of the existence of proceeds, without demand for ac- 
counting—within ten days, shall be deemed a waiver. 


Q. Once you file the required notice with the Secretary of the 
Commonweal‘ is that good for all time? 
A. No. These notices must be refiled each year. 


Q. Can a Chattel Mortgagee ever prevail against the en- 
truster? 

A. Yes. Section 9 of the Act is entitled “Limitations on En- 
truster’s Protection against Purchaser’s.” I found no Massachu- 
setts Supreme Court case interpreting this statute but in short 
it seems to provide that those who give new value and receive 
delivery before filing by the entruster, defeat the entruster’s 
security interest without having to give the entruster thirty days 
in which to file as do those who give value only. 


Q. Will adoption of the Proposed Commercial Code affect 
the Uniform Trust Receipts Act? 

A. Yes. I would think its adoption would supersede or repeal 
the Uniform Trust Receipts Act just as I would think it would 
repeal or supersede the Negotiable Instruments Act, Warehouse 
Receipts Act and many other commercial laws of the country. 

The code is designed to revise, modernize and rewrite the 
major portion of the commercial law of the country. 

It has been in preparation since 1941 but so far it has been 
adopted in but one state—Pennsylvania. 


Q. If you are positive of the honesty of your borrower 
wouldn’t you as soon lend him unsecured as to bother with a 
trust receipt? 

A. No. Honesty is the most important ingredient in both 
lending unsecured and by way of trust receipt. However, even 
an honest borrower can become insolvent and if he does the 
trust receipt entitles me to the merchandise which secured it and 
I would not become just a general creditor. 





BANKING DECISIONS 


In this department are published each month all of the émportant deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Bank Holding Company Act Becomes Law 


On May 9th President Eisenhower signed the Spence- 
Robertson Act which is better known as the Bank Holding 
Company Act of 1956. The Act, according to reliable sources 
will require only six out of 150 bank holding companies to 
divest themselves of their non-banking interests. For that 
reason and because this legislation imposes certain curbs on 
future growth of part of the banking industry, the Act has 
been subject to sharp criticism in various banking and financial 
circles. 

The substance of the Act is found in sections 3 and 4. 
Section 3 makes it unlawful for a company to become a bank 
holding company as defined by Section 2(a) without the prior 
approval of the Board of Governors of the Federal Reserve 
System. It also provides that a bank holding company may 
not acquire an interest in an out of state bank unless the laws 
of the state where that bank is located specifically authorize 
such acquisition. Section 4 prohibits the acquisition by a bank 
holding company of any non-banking interest and provides 
for the divestment over a two year period of any such interests 
presently owned by bank holding companies. This section also 
contains eight exemptions from the restrictions of the Act. 

It has been pointed out that the part of the Act (Section 
2(a) ) restricting its application only to companies owning 
25% or more of two or more banks exempts about 100 of the 
150 bank holding companies from this legislation. 

All the provisions of the Bank Holding Company Act are 
reprinted below with the exception of Section 10 which amends 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §119.5. 
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the Internal Revenue Code of 1954 to permit a tax free divest- 
ment of bank holding company properties. 


Enacting Clause 


Sec. 1. Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, that this act 
may be cited as the Bank Holding Company Act of 1956. 

Definitions 

Sec. 2. (a) “Bank holding company” means any company (1) 
which directly or indirectly owns, controls, or holds with power to vote, 
25 percent or more of the voting shares of each of two or more banks 
or of a company which is or becomes a bank holding company by virtue 
of this act, or (2) which controls in any manner the election of a 
majority of the directors of each of two or more banks, or (3) for the 
benefit of whose shareholders or members 25 percent or more of the 
voting shares of each of two or more banks or a bank holding company 
is held by trustees; and for the purposes of this act, any successor to 
any such company shall be deemed to be a bank holding company from 
the date as of which such predecessor company became a bank holding 
company. Notwithstanding the foregoing (A) no bank shall be a bank 
holding company by virtue of its ownership or control of shares in a 
fiduciary capacity, except where such shares are held for the benefit of 
the shareholders of such bank, (B) no company shall be a bank holding 
company which is registered under the Investment Company Act of 
1940, and was so registered prior to May 15, 1955 (or which is affiliated 
with any such company in such manner as to constitute an affiliated 
company within the meaning of such act) unless such company (or such 
affiliated company), as the case may be, directly owns 25 percent or 
more of the voting shares of each of two or more banks, (C) no company 
shall be a bank holding company by virtue of its ownership or control 
of shares acquired by it in connection with its underwriting of securities 
and which are held only for such period of time as will permit the sale 
thereof upon a reasonable basis, (D) no company formed for the sole 
purpose of participating in a proxy solicitation shall be a bank holding 
company by virtue of its control of voting rights of shares acquired in 
the course of such solicitation, and (E) no company shall be a bank 
holding company if at least 80 percent of its total assets are composed 
of holdings in the field of agriculture. 

(b) “Company” means any corporation, business trust, association, 
or similar organization, but shall not include (1) any corporation the 
majority of the shares of which are owned by the United States or by 
any State, or (2) any corporation or community chest, fund, or founda- 
tion, organized and operated exclusively for religious, charitable, or 
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educational purposes, no part of the net earnings of which inures to the 
benefit of any private shareholders or individuals, and no substantial 
part of the activities of which is carrying on propaganda, or otherwise 
attempting to influence legislation, or (3) any partnership. 

(c) “Bank” means any national banking association or any State 
bank, savings bank, or trust company, but shall not include any or- 
ganization operating under section 25 (a) of the Federal Reserve Act, 
or any organization which does not do business within the United States 
“State member bank” means any State bank which is a member of the 
Federal Reserve System. “District bank” means any State bank organized 
or operating under the Code of Law for the District of Columbia. 

(d) “Subsidiary,” with respect to a specified bank holding com- 
pany, means (1) any company 25 per centum or more of whose voting 
shares (excluding shares owned by the United States or by any company 
wholly owned by the United States) is owned or controlled by such 
bank holding company; or (2) any company the election of a majority 
of whose directors is controlled in any manner by such bank holding 
company; or (3) any company 25 percent or more of whose voting 
shares are held by trustees for the benefit of the shareholders or mem- 
bers of such bank holding company. 

(e) The term “successor” shall include any company which acquires 
directly or indirectly from a bank holding company shares of any bank, 
when and if the relationship between such company and the bank hold- 
ing company is such that the transaction effects no substantial change in 
the control of the bank or beneficial ownership of such shares of such 
bank. The Board may, by regulation, further define the term “successor” 
to the extent necessary to prevent evasion of the purposes of this act. 

(f) “Board” means the Board of Governors of the Federal Reserve 
System. 

(g) “Agriculture,” as used in section 2 (a), includes farming in all 
its branches including fruitgrowing, dairying, the raising of livestock, 
bees, furbearing animals, or poultry, forestry or lumbering operations and 
the production of naval stores, and operations directly related thereto. 


Acquisition of Bank Shares or Assets 


Sec. 3. (a) It shall be unlawful except with the prior approval of 
the Board (1) for any action to be taken which results in a company 
becoming a bank holding company under section 2 (a) of this act; (2) 
for any bank holding company to acquire direct or indirect ownership 
or control of any voting shares of any bank if, after such acquisition, 
such company will directly or indirectly own or control more than 5 per 
cent of the voting shares of such bank; (3) for any bank holding com- 
pany or subsidiary thereof, other than a bank, to acquire all or substan- 
tially all of the assets of a bank; or (4) for any bank holding company to 
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merge or consolidate with any other bank holding company. Notwith- 
standing the foregoing this prohibition shall not apply to (A) shares 
acquired by a bank, (i) in good faith in a fiduciary capacity, except 
where such shares are held for the benefit of the shareholders of such 
bank; or (ii) in the regular course of securing or collecting a debt previ- 
ously contracted in good faith, but any shares acquired after the date 
of enactment of this act in securing or collecting any such previously 
contracted debt shall be disposed of within a period of 2 years from the 
date on which they were acquired; or (B) additional shares acquired by 
a bank holding company in a bank in which such bank holding compan~ 
owned or controlled a majority of the voting shares prior to such acqui- 
sition. 

(b) Upon receiving from a company any application for approval 
under this section, the Board shall give notice to the Comptroller of the 
Currency, if the applicant company or any bank the voting share or 
assets of which are sought to be acquired is a national banking associa- 
tion or a District bank, or to the appropriate supervisory authority of 
the interested State, if the applicant company or any bank the voting 
share or assets of which are sought to be acquired in a State bank, and 
shall allow 30 days within which the views and recommendations of the 
Comptroller of the Currency or the State supervisory authority, as the 
case may be, may be submitted. If the Comptroller of the Currency or 
the State supervisory authority so notified by the Board disapproves the 
application in writing within said 30 days, the Board shall forthwith give 
written notice of that fact to the applicant. Within 3 days after giving 
such notice to the applicant, the Board shall notify in writing the appli- 
cant and the disapproving authority of the date for commencement of a 
hearing by it on such application. Any such hearing shall be commenced 
not less than 10 nor more than 30 days after the Board has given written 
notice to the applicant of the action of the disapproving authority. The 
length of any such hearing shall be determined by the Board, but it 
shall afford all interested parties a reasonable opportunity to testify at 
such hearing. At the conclusion thereof, the Board shall by order grant 
or deny the application on the basis of the record made at such hearing. 

(c) In determining whether or not to approve any acquisition or 
merger or consolidation under this section, the Board shall take into con- 
sideration the following factors (1) the financial history and condition 
of the company or companies and the banks concerned: (2) their pros- 
pects; (3) the character of their management; (4) the convenience, 
needs, and welfare of the communities and the area concerned; and (5) 
whether or not the effect of such acquisition or merger or consolidation 
would be to expand the size or extent of the bank holding company sys- 
tem involved beyond limits consistent with adequate and sound banking, 
the public interest, and the preservation of competition in the field of 
banking. 
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(d) Notwithstanding any other provision of this section, no appli- 
cation shall be approved under this section which will permit any bank 
holding company or any subsidiary thereof to acquire, directly or in- 
directly, any voting shares of, interest in, or all or substantially all of the 
assets of any additional bank located outside of the State in which such 
bank holding company maintains its principal office and place of busi- 
ness or in which it conducts its principal operations unless the acquisition 
of such shares or assets of a State bank by an out-of-State bank holding 
company is specificially authorized by the statute laws of the State in 
which such bank is located, by language to that effect and not merely 
by implication. 


Interests in Nonbanking Organization 


Sec. 4 (a) Except as otherwise provided in this act, no bank holding 
company shall— 

(1) after the date of enactment of this act acquire direct or indirect 
ownership or control of any voting shares of any company which is not 
a bank, or 

(2) after 2 years from the date of enactment of this act or from the 
date as of which it becomes a bank holding company, whichever is later, 
retain direct or indirect ownership or control of any voting shares of 
any company which is not a bank or a bank holding company or engage 


in any business other than that of banking or managing or controlling 
banks or of furnishing services to or performing services for any bank 
of which it owns or controls 25 percent or more of the voting shares. 


The Board is authorized, upon application by a bank holding com- 
pany, to extend the period referred to in paragraph (2) above from time 
to time as to such bank holding company for not more than 1 year at a 
time if, in its judgment, such an extension would not be detrimental to 
the public interest, but no such extensions shall extend beyond a date 5 
years after the date of enactment of this act or 5 years after the date as 
of which a company becomes a bank holding company, whichever is later. 

(b) After two years from the date of enactment of this act, no 
certificate evidencing shares of any bank holding company shall bear 
any statement purporting to represent shares of any other company ex- 
cept a bank or a bank holding company, nor shall the ownership, sale, or 
transfer of shares of any bank holding company be conditioned in any 
manner whatsoever upon the ownership, sale, or transfer of shares of any 
other company except a bank or a bank holding company. 

(c) The prohibitions in this section shall not apply— 

(1) to shares owned or acquired by a bank holding company in any 
company engaged solely in holding or operating properties used wholly 
or substantially by any bank with respect to which it is a bank holding 
company in its operations or acquired for such future use or engaged 
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solely in conducting a safe deposit business, or solely in the business of 
furnishing services to or performing services for such holding company 
and banks with respect to which it is a bank holding company, or in 
liquidating assets acquired from such bank holding company and such 
banks; 

(2) to shares acquired by a bank holding company which is a bank, 
or by any banking subsidiary of a bank holding company, in satisfaction 
of a debt previously contracted in good faith, but such bank holding 
company or such subsidiaries shall dispose of such shares within a period 
of 2 years from the date on which they were acquired or from the date 
of enactment of this act, whichever is later; 

(3) to shares acquired by a bank holding company from any of its 
subsidiaries which subsidiary has been requested to dispose of such shares 
by any Federal or State authority having statutory power to examine 
such subsidiary, but such bank holding company shall dispose of such 
shares within a period of 2 years from the date on which they were ac- 
quired or from the date of enactment of this act, whichever is later; 


(4) to shares which are held or acquired by a bank holding com- 
pany which is a bank or by any banking subsidiary of a bank holding 
company, in good faith in a fiduciary capacity, except where such shares 
are held for the benefit of the shareholders of such bank holding com- 
pany or any of its subsidiaries, or to shares which are of the kinds and 
amounts eligible for investment by national banking associations under 
the provisions of section 5136 of the Revised Statutes, or to shares law- 
fully acquired and owned prior to the date of enactment of this act by 
a bank which is a bank holding company, or by any of its wholly owned 
subsidiaries; 

(5) to shares of any company which are held or acquired by a 
bank holding company which do not include more than 5 percent of the 
outstanding voting securities of such company, and do not have a value 
greater than 5 percent of the value of the total assets of the bank hold- 
ing company of shares, securities, or obligations of an investment com- 
pany which is not a bank holding company and which is not engaged in 
any business other than investing in securities, which securities do not 
include more than 5 percent of the outstanding voting securities of any 
company and do not include any single asset having a value greater than 
5 percent of the value of the total assets of the bank holding company; 


(6) to shares of any company all the activities of which are of a 
financial, fiduciary, or insurance nature and which the Board after due 
notice and hearing, and on the basis of the record made at such hearing, 
by order has determined to be so closely related to the business of bank- 
ing or of managing or controlling banks as to be a proper incident thereto 
and as to make it unnecessary for the prohibitions of this section to apply 
in order to carry out the purposes of this act; 
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(7) to any bank holding company which is a labor, agricultural, or 
horticultural organization and which is exempt from taxation under Sec- 
tion 501 of the Internal Revenue Code of 1954; or 

(8) to shares held or acquired by a bank holding company in any 
company which is organized under the laws of a foreign country and 
which is engaged principally in the banking business outside the United 
States. 


Administration 


Sec. 5. (a) Within 180 days after the date of enactment of this act, 
or within 180 days after becoming a bank holding company, whichever 
is later, each bank holding company shall register with the Board on 
forms prescribed by the Board, which shall include such information with 
respect to the financial condition and operations, management, and inter- 
company relationships of the bank holding company and its subsidiaries, 
and related matters, as the Board may deem necessary or appropriate 
to carry out the purposes of this act. The Board may, in its discretion, 
extend the time within which a bank holding company shall register and 
file the requisite information. 

(b) The Board is authorized to issue such regulations and orders 
as may be necessary to enable it to administer and carry out the pur- 
poses of this act and prevent evasions thereof. 

(c) The Board from time to time may require reports under oath 
to keep it informed as to whether the provisions of this act and such 
regulations and orders issued thereunder have been complied with; and 
the Board may make examinations of each bank holding company and 
each subsidiary thereof, the cost of which shall be assessed against, and 
paid by, such holding company. The Board shall, as far as possible, use 
the reports of examinations made by the Comptroller of the Currency, 
the Federal Deposit Insurance Corporation, or the appropriate State 
bank supervisory authority for the purposes of this section. 

(d) Before the expiration of 2 years following the date of enactment 
of this act, and each year thereafter in the Board’s annual report to the 
Congress, the Board shall report to the Congress the results of the ad- 
ministration of this act, stating what, if any, substantial difficulties have 
been encountered in carrying out the purposes of this act, and any rec- 
ommendations as to changes in the law which in the opinion of the 


Board would be desirable. 
Borrowing by Bank Holding Company or its Subsidiaries 


Sec. 6. (a) From and after the date of enactment of this act, it shall 
be unlawful for a bank— 

(1) to invest any of its funds in the capital stock, bonds, deben- 
tures, or other obligations of a bank holding company of which it is a 
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subsidiary, or of any other subsidiary of such bank holding company; 


(2) to accept the capital stock, bonds, debentures, or other obliga- 
tions of a bank holding company of which it is a subsidiary or any other 
subsidiary of such bank holding company, as collateral security for 
advances made to any person or company: Provided, however, That any 
bank may accept such capital stock, bonds, debentures, or other obliga- 
tions as security for debts previously contracted, but such collateral shall 
not be held for a period of over 2 years; 


(3) to purchase securities, other assets, or obligations under repur- 
chase agreement from a bank holding company of which it is a subsidiary 
or any other subsidiary of such bank holding company; and 


(4) to make any loan, discount or extension of credit to a bank 
holding company of which it is a subsidiary or to any other subsidiary 
of such bank holding company. 


Non-interest-bearing deposits to the credit of a bank shall not be 
deemed to be a loan or advance to the bank or deposit, nor shall the giv- 
ing of immediate credit to a bank upon uncollected items received in 
the ordinary course of business be deemed to be a loan or advance to the 
depositing bank. 

(b) The provisions of this section shall not apply (1) to the capi- 
tal stock, bonds, debentures, or other obligations of any company de- 
scribed in section 4 (c) (1) of this act, or (2) to any company whose 
subsidiary status has arisen out of a bona fide debt to the bank con- 
tracted prior to the date of the creation of such status, or (3) to any 
company whose subsidiary status exists by reason of the ownership or 
control or voting shares thereof by the bank as executor, administrator, 
trustee, receiver, agent, or depositary, or in any other fiduciary capacity, 
except where such shares are held for the benefit of all or a majority of 
the stockholders of such bank. 


Reservation of Rights to States 


Sec. 7. The enactment by the Congress of the Bank Holding Com- 
pany Act of 1956 shall not be construed as preventing any State from 
exercising such powers and jurisdiction which it now has or may here- 
after have with respect to banks, bank holding companies, and sub- 
sidiaries thereof. 


Penalties 


Sec. 8. Any company which willfully violates any provision of this 
act, or any regulation or order issued by the Board pursuant thereto, 
shall upon conviction be fined not more than $1,000 for each day dur- 
ing which the violation continues. Any individual who willfully partici- 
pates in a violation of any provision of this act shall upon convictions be 
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fined not more than $10,000 or imprisoned not more than 1 year, or both. 
Every officer, director, agent, and employee of a bank holding company 
shall be subject to the same penalties for false entries in any book, re- 
port, or statement of such bank holding company as are applicable to 
officers, directors, agents, and employees of member banks for false 
entries in any books, reports, or statements of member banks under 
section 1005 of title 18, United States Code. 


Judicial Review 


Sec. 9. Any party aggrieved by an order of the Board under this act 
may obtain a review of such order in the United States Court of Appeals 
within any circuit wherein such party has its principal place of business, 
or in the Court of Appeals in the District of Columbia, by filing in the 
court, within 60 days after the entry of the Board’s order, a petition 
praying that the order of the Board be set aside. A copy of such petition 
shall be forthwith served upon the Board, and thereupon the Board 
shall certify and file in the court a transcript of the record made before 
the Board. Upon the filing of the transcript the court shall have juris- 
diction to affirm, set aside, or modify the order of the Board and to re- 
quire the Board to take such action with regard to the matter under 
review as the Court deems proper. The findings of the Board as to the 
facts, if supported by substantial evidence, shall be conclusive. 


oe * - + * 


Saving Provision 


Sec. 11. Nothing herein contained shall be interpreted or construed 
as approving any act, action, or conduct which is or has been or may 
be in violation of existing law, nor shall anything herein contained con- 
stitute a defense to any action, suit, or proceeding pending or hereafter 
instituted on account of any prohibited antitrust or monopolistic act, 
action, or conduct. 


Separability of Provisions 


Sec. 12. If any provision of this act, or the application of such pro- 
vision to any person or circumstance, shall be held invalid, the remainder 
of the act, and the application of such provision to persons or circum- 
stances other than those to which it is held invalid, shall not be affected 
thereby. 

Amend the title as to read: An act to define bank holding companies, 
control their future expansion, and require their divestment of their non- 
banking interests. . 
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Bank Officer’s Bad Business Advice Does 
Not Constitute Fraud 


Two interesting legal points concerning fraud were brought 
out in a recent case where suit was brought against a bank for 
alleged fraud and deceit in giving investment advice. The facts 
were that the petitioner after being requested to invest in a 
company by its officers who suggested he consult with the bank 
about the financial standing of the company, conferred with 
one of the bank’s officers. The officer advised the petitioner— 
and here the words of the court are important— “. . . that an 
investment of ten thousand dollars would afford requisite 
operating capital and that such investment would be, in the 
opinion of the defendant (bank) a sound business investment.” 
Shortly afterwards the petitioner invested this sum in the 
company which six months later was placed in receivership. 


In ruling in favor of the bank the court pointed out that 
two essentials to a successful case for fraud and deceit were 
missing. First, there was nothing to indicate the petitioner 
had used due diligence to find out the truth about the com- 
pany and thus protect himself from loss, and second, there 
was no proof that the bank or its officer intended to deceive the 
petitioner. Scott v. Fulton National Bank of Atlanta, Court of 
Appeals of Georgia, 89 S.E.2d 892. The opinion of the 
court is as follows: 


Syllabus by the Court. 


The trial court did not err in sustaining the general demurrer and 
dismissing the petition. 


Edgar T. Scott filed an action for fraud and deceit against the Fulton 
National Bank of Atlanta, alleging in substance: During the middle part 
of the month of March, 1953, the petitioner spoke with Peter Phrydas 
and James H. Angel who were at that time corporate officers of a cor- 
poration created in the State of Georgia known as Angel’s, Inc.; during 
the conversation with the officers of Angel’s, Inc., the petitioner was 
requested to invest in Angel’s, Inc., and to become a stockholder; in 
connection with the proposed investment of funds by the petitioner, the 


NOTE—For similar decisions sce B. L. J. Digest (Fifth Edition) §759. 
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officers of Angel’s Inc., suggested to him that he speak with the defend- 
ant, and more particularly with the said James C. Blythe concerning 
the financial status of the corporation, Angel’s, Inc.; the petitioner ad- 
vised the defendant, through its agent James C. Blythe, that he was 
interested in investing funds in Angel’s, Inc.; the defendant, through its 
agent James C. Blythe, informed the petitioner that the defendant was 
well acquainted with the corporation and with its financial condition; 
the petitioner advised the defendant, through its agent James C. Blythe, 
that he was not well versed in financial affairs and was relying upon the 
defendant for advice and counsel concerning the proposed investment of 
funds in Angel’s, Inc.; the defendant advised the petitioner, by and 
through defendant’s agent James C. Blythe, that an investment of ten 
thousand dollars would afford requisite operating capital and that such 
investment would be, in the opinion of the defendant, a sound business 
investment; the defendant, by and through its agent James C. Blythe, did 
then and there advise and counsel the petitioner to invest the sum of ten 
thousand dollars in the capital stock of Angel’s, Inc.; the petitioner did 
on separate occasions in April of 1953 purchase $10,000 in common 
stock of Angel’s, Inc.; on October 10, 1953, the corporation was placed 
in receivership by order of the Superior Court of Fulton County and its 
assets were insufficient to pay all of the debts of the corporation; peti- 
tioner shows that immediately after he had invested the sum of $10,000 
in stock of Angel’s, Inc., the assets of the corporation were insufficient 
to pay the outstanding debts thereof; the petitioner shows that defend- 
ant, acting by and through its agent James C. Blythe who was at all 
times herein material acting for and on behalf of his principal, the 
defendant, and within the scope of his authority and in the course of his 
agency, has injured and damaged the petitioner in the amount of $10,000 
by reason of its fraudulent conduct toward the petitioner; the fraud con- 
sisted in the defendant, by and through its agent, making false repre- 
sentations to the petitioner as to the financial condition of Angel’s, Inc., 
knowing full well at the time of making such representations that the 
same were false and untrue. 


The trial judge sustained a general demurrer and dismissed the peti- 
tion, and the exception here is to that judgment. 


Benjamin B. Blackburn, III, Walter W. Aycock, Atlanta, for plain- 
tiff in error. 

Smith, Kilpatrick, Cody, Rogers & McClatchey, A. G. Cleveland, Jr., 
Atlanta, for defendant in error. 


QUILLIAN, J.—1. Stripped of its conclusions-the petition alleges 
no more than the bank’s officer acting within the scope of authority 
vested in him by the institution represented to the plaintiff that ten 
thousand dollars would furnish the requisite operating capital for a 
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corporation in which the plaintiff contemplated investing, that he con- 
sidered the investment and advised the plaintiff to make it, whereupon 
the plaintiff without making any investigation, so far as the petition 
discloses, of the expediency of accepting the officer’s advice bought stock 
in this corporation paying ten thousand dollars for the same. 


It is true the petition does allege that the officer knew the Angel’s, 
Inc., to be insolvent and that $10,000 would not pay the debts and obli- 
gations it then owed. 


The petition does not allege sufficient facts from which it can be in- 
ferred that the officer of the bank did not consider the investment of 
$10,000 in Angel’s, Inc., sound or that the $10,000 which the plaintiff 
paid for the stock did not furnish the corporation with requisite operat- 
ing capital. While the opinion of the bank’s officer that the investment 
in a corporation not entirely solvent was a sound or wise investment 
may indicate that he is not a man of astute business acumen, it does not 
show him to have been deceitful or dishonest. First Bancredit Corp. v. 
J. G. McKenzie Lumber Co., 65 Ga.App. 595, 16 S.E.2d 191; Snow’s 
Laundry & Dry Cleaning Co. v. Georgia Power Co., 61 Ga.App. 402, 6 
S.E.2d 159; Cosby v. Asher, 74 Ga.App. 884, 41 S.E.2d 798. 


2. There was no allegation that there existed any confidential rela- 
tionship between the parties, or that there was any emergency or condi- 
tion to prevent the plaintiff from making further investigation of the 
assets of Angel’s, Inc. So far as the petition discloses this information 
was given gratuitously and no relationship existed which would entitle 
the plaintiff to rely upon the representations made by the defendant’s 
agent, therefore the plaintiff was under the duty to prosecute his own 
inquiries in order to ascertain the true financial condition of Angel’s, Inc. 
For an action for fraud and deceit to stand it must appear that the 
plaintiff used reasonable diligence to ascertain the truth and thus protect 
himself from loss. One of the essential elements of an action for fraud 
and deceit is the intent on the part of the defendant to deceive the plain- 
tiff. Skinner v. Melton, 84 Ga.App. 98, 65 S.E.2d 698; Watkins v. Mertz, 
83 Ga.App. 115, 62 S.E.2d 744. 


We are not unmindful that ordinarily the question of diligence is 
for the jury. But where as in this case the petition does not affirmatively 
allege that the plaintiff was diligent or contain averments of facts from 
which his diligence may be reasonably inferred, the petition sets forth 
no issue to be passed upon by the jury. 


The trial judge did not err in sustaining the general demurrer and 
dismissing the petition. 


Judgment affirmed. 
FELTON, C. J., and NICHOLS, J., concur. 
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Unreasonable Delay in Presenting Check 
Frees Drawee Bank From Liability 


Two of New York City’s giant banks have recently litigated 
a case involving delay in presentment of a check. The Chase 
Bank, acting as temporary administrator of an estate, brought 
suit against the Chemical Bank on a check of the latter pay- 
able to the intestate and on which payment had been stopped 
after the intestate’s death and before presentment. The inte- 
state had given his two month note for $25,000 to a Mrs. Allen 
in return for a check in equal amount made out by the Chemical 
Bank and drawn on itself at her request and after she had 
given $25,000 to the Chemical to cover the check. 


When the intestate died some two months later and Mrs. 
Allen discovered the check had still not been presented, she had 
payment stopped and the bank subsequently returned the $25,- 
000 to her. When the Chase Bank presented the check on be- 
half of the estate, the Chemical refused payment and was up- 
held in its refusal to pay by the court which ruled that under 
Negotiable Instruments Law §322 the two month’s delay in 
presentment discharged the drawee bank from liability on the 
check since the delay in effect caused that bank’s loss, that is, 
the return of the funds to the person who directed the check 
to be drawn. Chase National Bank v. Chemical Corn Exchange 
Bank, Supreme Court of New York, 146 N.Y.S.2d 364. The 
opinion of the court is as follows: 


WALTER, J.—On April 26, 1954, plaintiff’s intestate, Gabriel Pascal, 
executed to the third party defendant, Rita Allen, his note for $25,000, 
payable to her order two months after date, with interest. He did so in 
consideration of her delivering to him a check of defendant for $25,000, 
dated April 26, 1954, drawn by defendant upon itself, payable to his 
order. Defendant had drawn that check and delivered it to Mrs. Allen 
at her request and in consideration of its receipt of $25,000 from her— 
not pursuant to any agreement with Mr. Pascal or for any consideration 
received by it from him. 

Mr. Pascal died July 6, 1954, without having presented the check for 
payment, and without having revoked instructions he had given his 


NOTE—For similar decisions see B. L. J. Digest (Fifth Editwn) §1316. 








488 THE BANKING LAW JOURNAL 


agent to deliver the check to Mrs. Allen and get back his note, but with- 
out those instructions having been carried out. 

On July 15, 1954, Mrs Allen asked defendant to stop payment on 
its check and return to her the $25,000 she had paid it therefor. De- 
fendant thereupon did return the $25,000 to Mrs. Allen. 


Plaintiff was appointed as temporary administrator of Mr. Pascal’s 
estate on September 15, 1954. It then presented the check to defendant 
on November 9 or 10, 1954. Defendant refused to pay it and stamped 
on the face of the check the words, “Payment stopped”. 

On January 4, 1955, Mrs. Allen assigned the note to defendant. In 
this action by plaintiff to recover the amount of the check, defendant 
counterclaims for the amount of the note. Defendant also brought in 
Mrs. Allen as a third party defendant upon a claim that if it be held 
liable to plaintiff, then she will be liable to defendant upon an alleged 
agreement by her to indemnify defendant against loss by reason of its 
having refused, at her request, to pay the check when it was presented. 

One other fact should be mentioned, even though only for the pur- 
pose of pointing out its lack of significance. Mr. Pascal endorsed the 
check over to Loew’s, Inc., and delivered it to that corporation. Appar- 
ently the endorsement and delivery were both conditional only and 
intended to take effect only in the event a pending deal was consum- 
mated. But even if regarded as absolute, they were rescinded by Loew’s 
return of the check to Mr. Pascal when that deal failed of consummation. 
Title to the check then remained in Mr. Pascal and passed to plaintiff, 
as administrator of his estate. 

If Mr. Pascal’s estate were solvent, justice could be done and the 
intent of the parties carried out by allowing plaintiff to recover upon 
the check and allowing defendant to recover upon the note, without 
any very meticulous consideration of the exact legal rights of the 
parties. But Mr. Pascal’s estate is at least apparently and probably 
insolvent; and to prevent Mrs. Allen or defendant, as her assignee, 
from thus getting payment of the note in full and thereby obtaining a 
preference over other creditors of Mr. Pascal, plaintiff feels in duty 
bound to insist that (although defendant’s claim upon the note is a 
cause of action in favor of defendant against plaintiff or a person whom 
plaintiff represents, and thus is a proper counterclaim under Civil Prac- 
tice Act, § § 266 and 267, that claim cannot be here allowed because of 
the further provision in Civil Practice Act section 269 that, in an action 
by an executor or administrator in his representative capacity, a demand 
against the decedent “belonging at the time of his death to the de- 
fendant” may be set forth by the defendant as a counterclaim as if the 
action had been brought by the decedent in his lifetime. 


Plaintiff's contention, in other words, is that, although its intestate 
got the check sued on only because of his promise to pay the amount 
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thereof to defendant’s assignor, plaintiff is now entitled to recover upon 
the check but defendant cannot recover upon the promise merely because 
Mrs. Allen did not assign the promise to defendant until after Mr. Pas- 
cal died. 

I doubt if the limiting phrase in Civil Practice Act section 269, “be- 
longing at the time of his death to the defendant,” is to be given such 
an effect as that. But before considering whether defendant may here 
recover upon the note, it should be decided whether plaintiff is entitled 
to recover upon the check. I think it is not. 

As the check was drawn by defendant upon itself, plaintiff is entitled 
to treat it as a promissory note, i. e., as a contract by defendant to pay 
$25,000 to Pascal, binding upon defendant even in advance of presenta- 
tion and without acceptance of the check by defendant. Cable & 
Wireless, Inc., v. Yokohama Specie Bank, 191 Misc. 567, 574, 79 N.Y.S. 
2d 597, 604, affirmed Cable & Wireless Limited v. Lyon, 304 N.Y. 574, 
107 N.E.2d 75. As such, it is subject to the defenses of lack or failure of 
consideration. 

But the instrument is also a check, Negotiable Instruments Law, 
§ 321, and, as such, it is subject to the defense of discharge by reason of 
loss caused by delay in presentment for payment, N.LL. § 322. 

Consideration for the check is presumed, N.I.L. § 50, but it here 
appears without dispute that Pascal gave defendant no consideration 
for the check. 

It seems to have been authoritatively held that the consideration 
which Mrs. Allen gave would be sufficient to make the contract a valid 
contract, which Pascal or his administrator could enforce if nothing 
more than the issuing of the check for that consideration appeared. 
Bobrick v. Second Nat. Bank, 175 App.Div. 550, 162 N.Y.S. 147, affirmed 
224 N.Y. 637, 121 N.E. 856. 

Here, however, a great deal more appears. There here was, at the 
outset in April, 1954, a transaction between Pascal and Mrs. Allen wholly 
independent of the transaction between Mrs. Allen and defendant. 
There then was, in July, 1954, another transaction between Mrs. Allen 
and defendant, by which Mrs. Allen got back the consideration she had 
paid for defendant’s check. Defendant thus now stands wholly stripped 
of any consideration whatever for the check and did so stand at the 
time the check was presented for payment. 

Under those circumstances I think defendant is entitled to resist 
payment upon the ground that, even though the consideration originally 
furnished by Mrs. Allen would have inured to Pascal’s benefit to such 
an extent as would have enabled him to recover upon the check while 
defendant still had that consideration, Pascal had no rights which pre- 
vented defendant and Mrs. Allen from making such new agreement with 
respect to the check as they desired to make; and as they made an ar- 
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rangement under which the consideration which Mrs. Allen had fur- 
nished for the check was handed back to her before the check was pre- 
sented, there is now such a failure of consideration as prevents plaintiff 
from recovering. 

The same facts also show a discharge of liability under Negotiable 
Instruments Law, section $22. 

It is possible that if Mrs. Allen had applied to the agent whom Pascal 
had instructed to return the check to her, that agent would have carried 
out those instructions by delivering the check to her in exchange for the 
note. But there is nothing to show that Mrs. Allen or defendant knew 
that such instructions had been given by Pascal to anyone or that either 
of them knew to what person they had been given, or that either defend- 
ant or Mrs. Allen knew that the check was still in Pascal’s possession at 
the time of his death. It is also probable that if Mrs. Allen had gone to 
Pascal’s agent, that agent would have declined to give her the check 
upon the ground that his instructions had terminated by the death of 
his principal. What, then, were Mrs. Allen and defendant to do? A 
bank check for $25,000 had not been presented for more than two months 
after it had been issued. The payee thereof had died. Mrs. Allen and 
defendant reasonably could have been, and doubtless were, disturbed by 
the possibility that the check had come or was about to come into the 
possession of some unauthorized person or someone who would claim to 
be a bona fide holder for value. Under those circumstances, her request 
that defendant stop payment of the check and hand her $25,000 back 
to her was reasonable, and defendant’s acquiescence in that request was 
reasonable. 

The delay in presenting the check was unreasonable and the delay 
caused defendant a loss of $25,000. Defendant’s liability on the check 
consequently has been discharged, N.I.L. § 322. 

It follows that the complaint should be dismissed. 

If it be suggested that I am deciding for defendant upon the basis of 
affirmative defenses which it did not plead, the answer is that the facts 
upon which my conclusion rests were proved upon the trial without any 
objection that the evidence establishing them was not admissible under 
the pleadings. This, therefore, is not a case in which decision is being 
rested upon evidence validly objected to as not within the pleadings, but 
one in which the evidence supporting the defenses was received without 
objection. It hence is one of those rare instances in which the pleadings 
may be deemed amended to conform to the proof. 

As nothing is to be recovered on defendant’s check, Pascal did not 
get the $25,000 for which he bargained. The note, consequently, is un- 
enforceable because of failure of consideration, and the counterclaim 
should be dismissed for that reason. It hence is unnecessary to consider 
whether recovery thereon could have been had herein if plaintiff had 
recovered on the check. As plaintiff does not recover from defendant, 
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defendant has no claim over against Mrs. Allen. As she is not being 
held liable for anything to anyone, she has no here enforceable claim 
against either plaintiff or defendant. Whether or not, in due course of 
administration of Pascal’s estate, she can establish a claim for interest 
on $25,000 from April 26, 1954, to the time defendant paid her $25,000 
back to her, was not here litigated and is not decided. 

I direct the entry of judgment dismissing plaintiff’s complaint, de- 
fendant’s counterclaim, defendant’s claim over against Mrs. Allen, and 
her claims over against plaintiff and defendant. 

The foregoing constitutes the decision required by the Civil Practice 
Act, and judgment is to be entered thereon. 





Purchase Money Mortgage Ruled Superior 
to Prior Mortgage Covering After Acquired 
Property 


Quite often chattel mortgages contain what are called “after 
acquired property clauses.” These are provisions which seek 
to bind into the existing mortgage security, any property of 
similar nature which the mortgagor may acquire in the future, 
and although such clauses are simple and straightforward, the 
extent of their applicability is often more limited than the terms 
themselves suggest. This was illustrated in a recent Texas case. 

One bank had been dealing with a cattle buyer for twenty 
years under an arrangement whereby the buyer would give 
his draft on the bank for the purchase price of a herd he was 
buying, then give the bank his note for the amount involved 
plus a chattel mortgage on the cattle. The mortgages invariably 
contained after acquired property clauses. In 1951 while some 
of these mortgages were in effect the buyer executed a pur- 
chase money mortgage to a second bank covering a new herd 
he was then purchasing. Some time later a controversy arose 
between the banks regarding which of them had a prior lien 
on the cattle. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §878. 
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The court ruled in favor of the second bank. It reasoned 
that although after acquired property clauses are perfectly 
valid, they do not cover any greater interest in property than 
the mortgagor receives. In this case when the buyer received the 
property it was already subject to the purchase money mort- 
gage and thus he received no property to which the prior mort- 
gage could attach. First National Bank of Wichita Falls v. 
First Bank of Chico, et al., Court of Civil Appeals of Texas, 
285 S.W.2d 286. The opinion of the court is as follows: 


BOYD, J.—Appellee, The First Bank of Chico, Texas, a private bank 
owned by R. Lee Morris, filed this suit against J. S. Neville for debt and 
for foreclosure of chattel mortgage liens on cattle, and against appellant, 
The First National Bank of Wichita Falls, for a decree establishing the 
Chico Bank’s mortgages as superior liens on the cattle. The Wichita 
Bank answered, claiming prior liens on the cattle, and prayed for such 
adjudication and for judgment against Neville for debt and foreclosure 
of its liens. Trial was to the court, and judgment was rendered for the 
Chico Bank against Neville for $83,239.56, against the Wichita Bank and 
Neville for $11,694.01, and against Howell E. Smith, trustee, for $8,952.- 
32. Judgment was rendered for the Wichita Bank against Neville for 
$55,836.23. The Wichita Bank and the trustee have appealed. 

All the cattle in controversy had been sold before the suit was filed. 
The dispute between the Banks was as to priority of liens, and adjust- 
ment of pasturage and feed charges. 

There were 406 cattle involved in the suit. Both Banks claimed 
superior liens. The court found that the Chico Bank had superior liens 
on 168 of the cattle, and that the Wichita Bank had superior liens on 238 
of the cattle. 

The Wichita Bank had furnished Neville money with which to buy 
cattle for approximately twenty years. When the cattle were bought, 
Neville would usually pay for them with a draft on the Wichita Bank, 
and would promptly go to the Bank and make a note for the amount. 
In every instance, the Wichita Bank took a mortgage on the cattle so 
purchased and forthwith filed them for registration in the counties where 
the cattle were located. Each mortgage contained the following provi- 
sions: “Also all other cattle, sheep, hogs, horses and other livestock sit- 
uated in said County aforesaid now owned, or that may be hereafter 
acquired, by said mortgagor, until this mortgage is released in full, save 
and except such livestock as may be herein especially reserved . . . and 
as well to secure the payment of all other indebtedness now owing said 
bank, and any and all indebtedness hereafter to become owing said bank, 
its successors, assigns or legal representatives, whether evidenced by 
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note, overdraft, or otherwise, . . .” None of said mortgages has been 
released. 

The cattle on which the Chico Bank claims the superior lien are not 
described in any mortgage given to the Wichita Bank. They were bought 
by Neville on March 2, 1951, in payment for which he drew a draft on 
the Chico Bank pursuant to an agreement with that Bank that the Bank 
would furnish the money for the purchase of cattle, and that title to 
the cattle would be in said Bank until they were paid for by Neville. On 
March 6, 1951, the draft was received and paid by the Chico Bank and 
charged to Neville’s account as an overdraft. On March 12, 1951, Ne- 
ville executed his note for the amount of his overdraft and executed a 
mortgage on the cattle to the Chico Bank. The note and mortgage were 
dated March 1, 1951. The mortgage was not registered until Novem- 
ber 3, 1952. The Wichita Bank had no knowledge of the existence of 
that mortgage until the late summer or early fall of 1952. In addition 
to the Wichita Bank’s claim that its several mortgages theretofore given 
by Neville covered future acquired cattle, it took from Neville two mort- 
gages after the Chico Bank’s mortgage was executed, but before it was 
registered and before the Wichita Bank had any knowledge of its exist- 
ence. One of such mortgages was dated June 15, 1951, and the other 
July 19, 1951. Neither of those mortgages described the cattle on which 
the Chico Bank claims the prior lien, but both particularly described 
other cattle located on the Morris ranch in Clay County, and both pur- 
port to cover and include “all other cattle, . . . that may be hereafter 
acquired by said mortgagor.” 

In the fall of 1952, after each Bank learned for the first time that 
Neville was dealing with the other, and when a controversy had arisen 
between them as to priority of liens, it was agreed by the Banks and 
Neville that on account of the depressed condition of the market, the 
cattle then owned by Neville on which each Bank claimed to have su- 
perior liens should not be sold but should be carried through the winter. 
At that time Neville had a lease on the Chico Bank’s 3,800-acre ranch 
in Clay County, at an annual rental of $10,000. It was agreed that the 
Chico Bank would furnish its ranch upon which to graze the cattle, at a 
monthly rental of $833.33, that the Wichita Bank would furnish the feed, 
and that Neville would feed and take care of the cattle. Whenever the 
cattle were sold, the pasturage and feed bills were to be paid out of the 
proceeds ratably as the priorities of liens should be determined. There 
is a controversy as to whether the pasture was to be furnished and the 
monthly rental paid only through the winter of 1952-53, or whether this 
arrangement was to last until the cattle were sold. Without Morris’ 
knowledge or consent, on April 1, 1953, Neville moved the cattle off of 
the ranch and to the State of Kansas. Different lots of the cattle were 
sold at different times during the summer of 1953, the last sale being on 
September 30, 1953. The net proceeds were remitted by Neville to the 
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Wichita Bank, except $8,952.32, which was received for the last 89 cattle 
sold, and which it was agreed should be held by Howell E. Smith, trustee, 
until the priority of liens was determined. 

A mortgage may be valid upon after-acquired property. Childress v. 
First State Bank of Barnhart, Tex.Civ.App., 264 S.W. 350; Lawson v. 
First Nat. Bank of Rotan, Tex.Civ.App., 150 S.W.2d 279; Fort Worth 
Nat. Bank v. Red River Nat. Bank, 84 Tex. 369, 19 S.W. 517; Lapowski 
v. Taylor, 138 Tex.Civ.App. 624, 35 S.W. 934. A mortgage will secure 
later advances. Cattle Raisers’ Loan Co. v. First Nat. Bank of Decatur, 
Tex.Civ.App., 54 S.W.2d 857, and authorities there cited. But we think 
that although a mortgage may be valid upon after-acquired property, it 
does not cover any greater interest in the property than the mortgagor 
acquires. Hamilton Nat. Bank v. Harris, Tex.Civ.App., 260 S.W. 318; 
5 R.CLL., p. 403, sec. 27; Hammel v. First Nat. Bank of Hancock, 129 
Mich. 176, 88 N.W. 397, 95 Am.St.Rep. 431; Thurmond v. International 
Harvester Co., Tex.Civ.App., 166 S.W.2d 742; Tips v. Gay, Tex.Civ.App., 
146 S.W. 306. 

“A mortgage given to cover after-acquired property covers such 
property only in the condition in which it comes into the hands of the 
mortgagor. If that property is already subject to mortgages or other 
liens at that time, the general mortgage does not displace them although 
they may be junior to it in point of time. It attaches only to such 
interest as the mortgagor acquires. If he purchases property and gives a 
mortgage for the purchase money, the bill of sale which he receives and 
the mortgage which he gives are regarded as one transaction, and the 
prior mortgage cannot displace such mortgage for the purchase money. 
In such cases, the first mortgagee does not hold the position of a pur- 
chaser or third person within the meaning of the recording acts and is not 
such a creditor as is protected by them, and a failure to register a mort- 
gage given for the purchase price of the after-acquired property makes 
no difference. . . .” 10 Am.Jur., p. 851, sec. 205. 

The cattle on which the court found the Chico Bank’s lien to be 
superior were bought by Neville in Oklahoma and shipped to the Morris 
ranch in Clay County, Texas. We agree with the Wichita Bank that 
when these cattle reached Clay County they were not mortgaged, but 
we think they belonged to the Chico Bank at that time, and that title 
to them did not vest in Neville until he executed the note and mortgage 
dated March 1, 1951. The point that it was error to decree that the 
Chico Bank had the superior lien on the 168 cattle is overruled. 


The Wichita Bank’s second point is that the court erred in rendering 
a money judgment against it and in favor of the Chico Bank for part of 
the proceeds of the sale of the cattle, because it says a mortgage lien 
does not attach to such proceeds, the mortgagee’s remedy being to 
follow the property into the hands of the purchaser or to waive the lien 
and sue the purchaser for conversion. This may be sound as a general 
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proposition, but we think it has no application here. When Neville sold 
the cattle in Kansas, he remitted most of the proceeds to the Wichita 
Bank, and that Bank immediately converted such proceeds into a cash- 
ier’s check payable to itself and held it, in accordance with the agreement 
of the parties, until the priorities could be determined. The judgment in 
favor of the Chico Bank against the Wichita Bank for $11,694.01 was 
for the balance due the Chico Bank for the cattle on which it was found 
to hold the superior lien, together with the amount found by the court 
to be due from the Wichita Bank to the Chico Bank on the pasturage 
and feed bill adjustment. This point is overruled. 

Nor do we perceive any error in the holding that the fund in the hands 
of the trustee belonged to the Chico Bank. This was the net proceeds 
from the sale of the last 89 cattle. It is true, as the Wichita Bank says, 
that the cattle had been commingled, and there may be room for doubt 
as to whether the Chico Bank’s mortgage covered all of said cattle, al- 
though we think the evidence supports the court’s finding that it did. 
But there is no complaint that the cattle should have been weighed sep- 
arately and the sales price computed on each head of cattle. Having 
found that the Chico Bank had the superior lien on 168 of the 406 cattle, 
the court was only awarding that Bank judgment for 168/406ths of the 
total sales price. The only part of that finding complained of, as we 
understand the Wichita Bank’s position, is that the Chico Bank did 
not have the superior lien on any of the 406 cattle; but if it did have a 
superior lien on the 168, as found by the court, the court should have 
awarded to the Chico Bank 168/406ths of the amount in the hands of 
the trustee. Had it been done that way, the court would have been 
compelled to award a greater recovery against the Wichita Bank than 
was awarded in order to give the Chico Bank 168/406ths of the total 
sales price. By either method of computation the result would be the 
same. 

The Wichita Bank assigns as error the finding that it was agreed 
that the Chico Bank would be paid for pasturage for the cattle “until 
same were finally sold,” and that the rental was due until September 30, 
1953. We do not think there was any evidence of probative force to 
support the finding. Morris testified that Neville did not want to sell 
the cattle, but wanted to “ ‘carry them to grass.’” He further testified: 

“Q. ... Now, in the fall of 1952, did you and Mr. McGregor and 
Mr. Neville have a conference about what to do with these cattle? A. 
Yes, I thought so through the winter. 

“Q. Yes. A. Only. 

“A. And I did agree to aid them and cooperate with them through 
the winter— ... 

“A. —on certain terms of feeding. .. . 

“A. We were carrying them through the winter... . 
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“Q. Now, this conversation that you had with Mr. Carter and Mr. 
Miller of The First National Bank of Wichita Falls about handling the 
cattle through the winter of 1952-53—A. Not ’53. 

“Q. The winter of 52-53? A. Yes. That’s right Early. ... 

“Q. Mr. Morris, do you recall any conversation with The First Na- 
tional Bank of Wichita Falls with reference to feeding and pasturing the 
cattle here in question through the winter of ’52-53? A. Yes.” 

Morris did testify that it was his understanding that he was to fur- 
nish the ranch at that figure until the cattle were disposed of. 

On November 21, 1952, the Wichita Bank wrote the Chico Bank in 
part as follows: “In our recent conversation with you, it has developed 
that this bank and yourself both claim certain liens on cattle or a part 
thereof belonging to J. S. Neville, of Archer City, Texas. The cattle at 
the present time in controversy are located on your ranch in Clay 
County, Texas. Both of us have agreed with Mr. Neville that this 
would not be the proper time to dispose of the cattle on account of the 
depressed market conditions. Mr. Neville has agreed to feed the cattle, 
and we will pay for the feed. It is our understanding that you also 
agree to furnish the pasturage for the cattle. When the cattle on the 
ranch are sold, we will be repaid the funds expended for the feed, and 
you will be paid $833.33 per month for pasturage from and after Novem- 
ber 1, 1952. The balance of the sale price will be ratably distributed be- 
tween us as our interest may appear.” Morris testified that he thought 
the letter set out the agreement. Neville took the cattle to Kansas “to 
grass” on April 1, 1953. 

We think that under the agreement the Chico Bank is to be paid 
the ranch rentals for the period from November 1, 1952, to April 1, 1953, 
in the total amount of $4,166.65, 238/406ths of which amount, or $2,442.- 
52, is chargeable to the Wichita Bank. 

We agree with the Wichita Bank that the part of the judgment pro- 
rating the feed costs should be revised. The court found that the Wichita 
Bank expended $16,435.08 for feed. In addition to furnishing the feed 
for the 406 cattle involved in the suit, there was included in the above 
amount feed for 142 yearlings on which the Chico Bank claimed no lien. 
In prorating the feed cost, the court computed the same amount of feed 
per head for the yearlings as for the cattle in controversy, which were 
mature steers. The only testimony on the question as to whether the 
yearlings consumed as much feed per head as the steers was that of the 
witness Miller, who testified that he had been familiar with the cattle 
business for many years, and that he and Neville, who was an experi- 
enced cattle man, estimated that the yearlings each consumed $6.62 less 
in feed than the other cattle. There being no other evidence on the 
point, we think the implied finding that it cost as much per head to feed 
the yearlings as it did to feed the other cattle is without support, and 
that the only basis for computation is the estimate to which Miller testi- 
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fied as being the opinion of himself and Neville. We therefore think the 
amount of the feed bill chargeable to the Wichita Bank should be $3,- 
562.96 for the yearlings, and 238/406ths of the remaining $12,872.12, or 
$7,545.73, and that the Chico Bank is chargeable with 168/406ths of 
$12,872.12, or $5,326.39. 

The judgment is accordingly reformed so as to award recovery for 
appellee. The First Bank of Chico, Texas, against appellant, The First 
National Bank of Wichita Falls, in the sum of $8,834.78, instead of the 
sum of $11,694.01, and, as reformed, the judgment is affirmed. The costs 
of the appeal are adjudged one-half against appellant, The First National 
Bank of Wichita Falls, and one-half against appellee, The First Bank 
of Chico, Texas. 





Statute Protects Bank From Liability in 
Paying Cashier’s Checks 


Can a bank pay its own cashier’s checks without incurring 
liability after receiving notice of possible fraud in the purchase 
of such checks? The answer to this question is an affirmative one, 
at least under an Oklahoma statute. An oil company held 
funds for the plaintiffs pending litigation concerning some oil 
leases. For an unexplained reason these funds were paid to 
one McDonald who was not entitled to receive them; he took 
the funds to the defendant bank and exchanged them for 
cashier’s checks drawn in his favor. Upon learning of this 
payment the plaintiffs had a court issue a restraining order 
against the bank to prevent it from paying the checks. This 
order was vacated the next day at the request of the bank. 
Several days later the court again refused to restrain the bank 
from honoring the checks but did enjoin McDonald, who did 
not appear in the suit, from presenting the checks. None of 
these decisions was appealed. Some time later the checks were 
presented and the bank paid them. Two years later plaintiffs 
brought suit against the bank. 

The court ruled in favor of the bank, reasoning that al- 
though it had notice of the claim against the funds, the plain- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §278. 
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tiffs had not sought the remedy available to them by statute 
and in addition had failed to appeal from the decisions of the 
lower court. The statute which the plaintiffs should have 
availed themselves of provided that a bank does not have to 
recognize a claim for funds by a third party unless sufficient 
bond is furnished to protect the bank if it refuses payment or 
unless it is ordered to do so by a proper court. Sanders v. First 
National Bank and Trust Company of Tulsa, Supreme Court 
of Oklahoma, 292 P.2d 160. The opinion of the court is as 
follows: 


PER CURIAM—The parties occupy the same relative position as 
in the trial court and will be referred to herein as they there appeared. 

This litigation arises out of an alleged fraud committed by Jack Mc- 
Donald in obtaining from the Deep Rock Oil Company checks in pay- 
ment of certain impounded monies and thereafter reducing same to 
cashier’s checks payable to McDonald and his wife, Irene McDonald, 
issued by defendant bank and payments made thereon by said bank. 

From order of the trial court sustaining defendant’s demurrer to 
plaintiffs’ amended petition, plaintiffs appeal. 

The amended petition may be summarized as follows: The plaintiffs 
for several years and at the time of the matters alleged in the amended 
petition were engaged in the oil producing business. The defendant, 
First National Bank and Trust Company, is a corporation engaged in 
the banking business in the City of Tulsa, Oklahoma. 

The petition alleges: “That during the year 1948, Jack A. McDonald 
sold plaintiffs certain oil and gas leases located in Hughes County, Okla- 
homa, which leases were producing oil; that title to said leases was in- 
volved in litigation pending in the District Court of Hughes County; that 
by reason of such pending litigation the assignments from Jack A. Mc- 
Donald were not placed of record; that Deep Rock Oil Company was 
receiving the runs of oil produced from said leases and by reason of the 
litigation was impounding the monies accruing from the running of said 
oil, and was holding same in trust for future delivery to the rightful 
parties; that said oil company was both orally and in writing notified of 
the ownership and interest of plaintiffs in said leases; that on September 
28, 1950, there had accumulated in the hands of said oil company the 
sum of $22,968.17 which belonged to plaintiffs; that on said September 
28, 1950, the said Jack A. McDonald by some means unknown to plain- 
tiffs secured a check or checks from said oil company in the amount of 
$22,946.15, representing these accumulated funds and instead of deliver- 
ing same to plaintiffs converted them to his own use by going to the 
defendant bank on October 3, 1950, and having the Deep Rock checks 
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converted into some cash, and cashier’s checks in the following denomi- 
nations and payees, to wit: 


Date No. Payee Amount 
10-3-50 C328756 Jack A. McDonald $2,000.00 
10-3-50 C328757 Jack A. McDonald 3,000.00 
10-3-50 C328758 Irene McDonald 5,000.00 
10-3-50 C328759 Jack A. McDonald 5,000.00 
10-3-50 C328763 Jack A. McDonald 600.00 
10-3-50 C3$28764 Jack A. McDonald 6,000.00 


that after securing said cashier’s checks Jack A. McDonald, at various 
times and places as shown by the indorsements on said checks, cashed 
same, secured the money thereon and appropriated it to his own use; 
that the McDonalds have absconded and their whereabouts are unknown 
to plaintiffs; that plaintiffs discovered the fraud perpetrated on them 
by Jack A. McDonald on October 10, 1950, and thereafter on October 
11, 1950, through their then attorney and their office manager had a 
conference with the officers of defendant bank and notified said bank 
of such fraud; that on October 13, 1950, the plaintiff, Lloyd Sanders, 
filed Cause No. 81269-2 in the District Court of Tulsa County, Okla- 
homa; that in this action the plaintiff sought a restraining order against 
the defendant bank, Jack A. McDonald and Irene McDonald, restraining 
the bank from honoring the checks and restraining the McDonalds from 
cashing said checks. On said date a copy of the petition in said cause 
together with a restraining order was served on said bank; that sum- 
mons was on said date also issued to defendant bank and defendants, 
the McDonalds; that said summons and restraining order issued to Mc- 
Donalds was returned by the sheriff of Tulsa County, Oklahoma, on 
October 14, 1950, showing not found; that on October 14, 1950, on appli- 
cation of defendant bank the district court of Tulsa county in said Cause 
No. 81269-2 entered its order vacating the retraining order in so far as 
it restrained the defendant bank from honoring said checks, and in said 
order set the matter for further hearing for October 19, 1950; that on 
said date the court refused to issue a temporary injunction against the 
defendant bank restraining it from honoring and cashing said checks, 
but entered a second order restraining the McDonalds from presenting 
the checks for payment; that on November 17, 1950, in said Cause No. 
81269-2, District Court of Tulsa County, entered its order sustaining 
the demurrer of the defendant bank to the petition of plaintiff. None of 
the orders issued in Cause No. 81269-2 were appealed from.” 


The petition further alleges: “that defendant bank with full knowl- 


edge of the trust character of the funds represented by said checks, with 
full knowledge of the interest of piaintiffs in said funds, with full knowl- 
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edge that the said McDonalds had converted said trust funds into said 
cashier’s checks, with full knowledge that said McDonalds were enjoined 
from presenting said cashier’s checks for payment and in disregard of 
all said information, honored, cashed and paid said cashier’s checks”. 
Such is the preface of plaintiff's amended petition. 

Plaintiffs then attempt to set out their petition into six separate 
causes of action by taking up each of the six cashier’s checks issued by 
the defendant bank to the McDonalds as a separate cause of action and 
stating that, by reason of its payment by defendant bank on a certain 
day, plaintiff has sustained loss and damage equal to the amount there- 
of; and thereafter in the prayer of their petition pray for interest on the 
total amount of $21,600.00 from October 11, 1950. 

The sole question before this court is as follows. “Does plaintiffs’ 
amended petition state facts sufficient to state a cause of action against 
the defendant bank?” 

Plaintiffs contend that upon their giving notice to the defendant 
bank that they claimed the funds represented by the cashier’s checks 
issued to McDonalds a duty was created as between them and the de- 
fendant bank, and that said bank became liable to them when it dis- 
regarded plaintiffs’ claim and cashed or honored said checks. They cite 
in support of their contention, Brooks v. Hinton State Bank, 26 Okl. 56, 
110 P. 46, 30 L.R.A.,N.S., 807; Duncan v. Anderson, 120 Okl. 194, 250 
P. 1018; Epperson v. First State Bank, 168 Okl. 171, 32 P.2d 283; Huff 
v. Oklahoma State Bank, 87 Okl. 7, 207 P. 963; and numerous cases from 
other jurisdictions. None of the Oklahoma cases cited except the Huff 
case apply to the factual situation involved in the case at bar. We note 
that prior to 1937 it seems to have been the rule in Oklahoma that, 
“Where a deposit in a bank was claimed by a person other than the 
depositor forbidding the bank to pay it to any other person than him- 
self, such bank might become liable upon payment of such deposit in 
disregard of such notice, provided it had failed to withhold payment for 
a sufficient length of time to afford the claimant an opportunity to assert 
his claim in court.” Such was the rule laid down in the Huff case, supra. 
However, our legislature recognizing the precarious position in which 
banks were placed, when an adverse claim was made by a third party 
to funds such as involved in the instant case, saw fit in 1937 to pass a 
statute to protect banks in such cases, Title 6 Okl.Stats.Ann. § 118v. 
This statute provides in substance that when a third party gives notice 
to a bank of an adverse claim to a deposit, the bank does not have to 
recognize such claim until it is directed to do so by proper court order 
or unless a proper indemnifying bond is furnished to the bank. Under 
this statute it is made the duty of the adverse claimant to procure a 
restraining order, injunction or other appropriate process against the 
bank from a court of competent jurisdiction in a cause therein instituted 
by him wherein the person to whose credit the deposit stands is made a 
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party and served with summons or shall in lieu thereof execute to said 
bank, in form and with sureties acceptable to it, a bond indemnifying 
said bank from any and all liability, loss, damage, costs and expenses, 
for and on account of the payment of such adverse claim or dishonor of 
the check or other order of the person to whose credit the deposit stands. 


The instant case is one of first impression to come before this court 
upon the question herein involved since the enactment of the above 
referred to statute. It seems quite clear to us that one of the purposes 
of this statute was to eliminate the uncertainty inherent in the rule an- 
nounced in Huff v. Oklahoma State Bank, supra, and by its enactment 
lay down the procedure necessary to be taken by an adverse claimant 
to assert his claim, thereby affording protection to both banks and their 
depositors from unreasonable interference with their relationships, rights 
and obligations by the claim of strangers. 


Plaintiffs contend in their brief that the bank in the instant case 
should have adopted a more passive course, that it should not have 
gone into court and resisted their efforts to restrain or enjoin it from 
paying the cashier’s checks. With this contention we cannot agree. 
Plaintiffs proper procedure was set out for them by statute. This they 
did not follow. No service was had upon the McDonalds, the holders of 
the cashier’s checks as payees. No indemnifying bond was ever made 
to defendant bank. The allegations of the petition do not show a fidu- 
ciary relationship existing as between the plaintiffs and the McDonalds, 
and in any event no affidavit as to facts constituting such a relationship 
was made to appear by the affidavit of plaintiffs. Further, no requests 
for review or appeals were taken by plaintiffs from the orders issued by 
the lower court in Cause No. 81269-2. The claim of the plaintiffs was 
made to defendant bank on October 11, 1950; they instituted action for 
restraining order on October 13, 1950; such bank was restrained as of 
that date, but said restraining order was vacated on October 14, 1950, 
temporary injunction as against the defendant bank was by the lower 
court refused. No appeal was taken. This cause was instituted approx- 
imately two years thereafter. 


Under the circumstances the plaintiffs’ petition does not state facts 
sufficient to constitute a cause of action against the defendant bank. 


The judgment of the lower court is affirmed. 


The Court acknowledges the aid of the Supreme Court Commission- 
ers in the preparation of this opinion. After a tentative opinion was 
written by Commissioner REED and approved by Commissioners 
CRAWFORD and NEASE, the cause was assigned to a Justice of this 
Court for examination and report to the Court. Thereafter, upon report 
and consideration in conference, the foregoing opinion was adopted by 
the Court. 











502 THE BANKING LAW JOURNAL 


Bank Not Liable for Paying Out Funds 
From Saving Account Pursuant to Verbal 
Order of Depositor 


An interesting case has occurred in Kansas where a de- 
positor evidently gave her verbal order to a bank to charge 
against her savings account any checks written by her husband 
or her brother-in-law. After the bank had honored checks and 
withdrawal slips of these two persons, the wife brought suit 
against the bank claiming that it had wrongfully and without 
proper authority paid funds out of her account. In finding in 
favor of the bank the court pointed out that “A verbal direction 
from the depositor to the bank to honor checks signed by 
another, or to pay a sum or transfer a credit, will fully justify 
the bank in so doing, and compliance with such direction re- 
lieves the bank from further liability to the depositor.” It 
also stated that the depositor was in no position to hold the 
bank liable on the basis of its bylaws which were for the con- 
venience and protection of the bank and could consequently be 
waived by it. Mathey v. Central National Bank, Supreme Court 
of Kansas, 298 P.2d 1012. The opinion of the court is as fol- 
lows: 


Syllabus by the Court. 


1. Findings of fact made by a trial court upon conflicting testimony 
will not be disturbed by this court when there is competent evidence to 
sustain the findings made. 

2. A written order is not necessary to authorize a bank to make 
payment from the funds of a depositor. 

8. A verbal direction by one depositing money in a bank to honor 
checks signed by another is binding on the depositor, and compliance 
with such direction relieves the bank from further liability to the de- 
positor. 

4. Bank rules printed in depositor’s passbook need not be complied 
with if bank elects to waive requirements thereof. 





W. K. Thompson, Topeka, Walter T. Chaney, Topeka, on the brief, 
for appellant. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Editwn) §1364. 
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U. S. Weary, Junction City, Robert K. Weary, Junction City, on the 
brief, for appellee. 


WERTZ, J.—This was an action instituted by appellant Emma 
Mathey to recover money from appellee, Central National Bank, repre- 
senting deposits made to her personal savings account and disbursed by 
the bank without written authority. Appellant will be hereinafter re- 
ferred to as plaintiff, and appellee as the bank. The case was tried by 
the court, and, from a judgment entered in favor of the bank, plaintiff 
appeals. The pertinent facts may be stated briefly. Plaintiff testified 
she opened a personal savings account with the bank in May, 1944. Her 
husband was assistant cashier of the bank. Prior to this date, plaintiff 
had loaned her brother-in-law, James H. Marston, some money to buy a 
house. He repaid the loan by depositing money from time to time in 
her savings account. He had possession of the savings passbook. Plain- 
tiff had agreed to make another loan to her brother-in-law Marston for 
the purpose of purchasing a house from the state highway commission. 
On November 7, 1946, plaintiff's savings passbook showed a balance of 
$1,600, and on that date Marston drew a check on defendant bank, pay- 
able to the state highway commission for the sum of $1,000. He had no 
funds in the bank with which to pay the check and it was charged against 
plaintiff's savings account. On November 30, Marston drew another 
check for $350 for moving the house, which was also charged to plain- 
tiff’s account. On December 27, plaintiff drew her personal check in the 
sum of $50, and on January 22, 1947, a savings withdrawal slip in the 
sum of $200, signed “Emma Mathey by (husband) C. H. Mathey,” was 
charged to her account and the amount deposited to the account of 
Marston. The $200 withdrawal closed the savings account, except an 
item of $17.81 interest which was withdrawn upon the signature of plain- 
tiff. She testified that at no time did she authorize the bank or any of 
its officers to charge her savings account with checks written by her 
brother-in-law or her husband and, with the exception of the $50 and 
$17.81 items drawn by her, the funds were taken from her account with- 
out either her written or oral authority. 


Charles Mathey, former husband of the plaintiff, testified that the 
plaintiff had instructed him as her then husband, and assistant cashier 
of the bank, that when the checks written by her brother-in-law, James 
Marston, were presented to the bank, he should charge them against 
her savings account; that he had been instructed by the plaintiff to draw 
the $200 check against her savings account and deposit it to Marston’s 
account and, in substance, he acted in accordance with her instructions 
as each check was drawn or presented. 

Mr. McDonald testified that he was cashier of the bank, and plain- 
tiff had told him Marston had made a payment on a house, and when 
the check came in it was to be charged to her savings account. 
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The trial court after listening to the conflicting testimony presented 
by the respective parties, made the following finding and order: 


“As will be seen from the above statement there is a sharp 
conflict between the claims of the plaintiff and defendant, and the 
testimony presented by both sides cannot be reconciled. It there- 
fore becomes the duty of the court to weigh the testimony; to re- 
ject that which he believes least worthy of credit. 

“Tt is the opinion of the court that the plaintiff has already re- 
ceived the full amount of her deposits, either to her personally or 
disposed of in accordance with her orders. It follows that judg- 
ment will be for the defendant, and that the plaintiff pay the 
costs of this action.” 


The rule is well settled in this state that the findings of fact made by 
the trial court upon conflicting testimony will not be disturbed by this 
court when there is competent evidence to sustain the findings made. 
In re Estate of Ward, 178 Kan. 366, 285 P.2d 1081; In re Estate of Whit- 
more, 178 Kan. 491, 290 P.2d 105; In re Estate of Lasswell, 178 Kan. 48, 
283 P.2d 247; West’s Kansas Digest, Appeal and Error, 1002 and 1005; 
1 Hatcher’s Kansas Digest (Rev.Ed), Appeal and Error, § 496. The 
trial court having found that plaintiff orally authorized the checks in 
question to be charged to her savings account, we have only the legal 
question to consider: May one, when making a deposit in a bank, orally 
direct the bank to pay out the funds on checks signed by another, and 
thus relieve the bank of responsibility when payment is so made? 

The general rule applicable to the question involved in this case is 
well stated in 7 Am.Jur., 359, § 504: 


“Generally, by virtue of the implied contract arising from the 
usage of the banking business, a bank is entitled to demand some 
written evidence of an order of a depositor to pay out or trans- 
fer his deposit, and is not bound to act on an oral order. The 
usual method of withdrawing funds from a commercial bank or a 
commercial department of a bank is by check, and the usual 
method of withdrawing funds from a savings bank or department 
is by means of a written order or voucher presented with the de- 
positor’s passbook. A bank may, however, if it so desires, waive 
its right to a written order and pay out a fund on deposit or trans- 
fer the deposit to the name of another on the oral order of the 
depositor.” 


A verbal direction from the depositor to the bank to honor checks 
signed by another, or to pay a sum or transfer a credit, will fully justify 
the bank in so doing, and compliance with such direction relieves the 
bank from further liability to the depositor. If the bank itself is willing 











. 
: 
: 









one ste 


eT eee en ene tes 


eam nos 


Pn ee er ee aren SO Te OET TNE 


THE BANKING LAW JOURNAL 505 


to act upon the verbal order, this would be a perfect defense to a suit by 
the depositor for the amount paid out under it. 1 Morse on Banks and 
Banking (5th Ed.), 586, § 313; 9 C.J.S., Banks and Banking, § 331, p. 
674; Pierson v. Union Bank & Trust Co., 181 Ky. 749, 205 S.W. 906, 
2 A.L.R. 172; Whitsett v. People’s Nat. Bank, 188 Mo.App. 81, 119 S.W. 
999; Newmark Grain Co. v. Merchants Nat. Bank, 166 Cal. 203, 185 P. 
958. Moreover, the bank rules printed in the depositor’s passbook need 
not be complied with if the bank elects to waive requirements thereof, 
since such rules are for the convenience and protection of the bank and 
may be waived. In re Blose’s Estate, 374 Pa. 100, 97 A.2d 358; Gaunt v. 
Alabama Bound Oil & Gas Co., 8 Cir., 281 F. 653, 23 A.L.R. 1279. Inas- 
much as plaintiff gave the defendant bank authority to honor the checks 
drawn by her brother-in-law James Marston, and her husband Charles 
Mathey, and to have the same charged against her savings account, and 
the bank having complied with her request, she is estopped from recov- 
ering from the bank which obeyed her verbal order. 


The judgment is affirmed. 
HARVEY, C. J., not participating. 


Conviction Reversed Where Borrower Relied on Incorrect 
Information of Bank Official 


A United States Court of Appeals has reversed the conviction 
of a borrower who made a false statement in his aplication for 
an FHA Title I loan. The court based its reversal on the fact 


that the borrower’s misstatement was the direct result of incor- 
rect information received from a bank officer who had told the 
borrower that he could get an FHA Property Improvement loan 
for improvements that had already been completed. Smith v. 
United States, United States Court of Appeals, Sixth Circuit, March 
5, 1956. 
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COMMERCIAL CREDIT 
LAW LETTER 


By Tuor W. Kou, Jr., Member New York Bar 
Letter from the Editor concerning recent court decisions, 
statutes and opinions in the field of trust receipts, conditional 
sales, chattel mortgages and other secured transactions. 


Since a great number of 
cases dealing with secured 
credit transactions are de- 
cided in the federal courts 
—usually because of a di- 
versity of citizenship bet- 
ween the participants or be- 
cause bankruptcy is involved 
—it seems appropriate to set 
forth here a brief outline 
of the structure of our fed=- 
eral court system. At the 
top, of course, is the Su- 
preme Court consisting of a 
Chief Justice and eight As- 
sociate Justices. Belowthis 
are eleven Circuit Courts 
of Appeal having appellate 
jurisdiction over cases 
arising in their circuits 
which are divided into dis- 
tricts to include all the 
continental United States 
and its possessions and pro= 
tectorates. A justice of the 
Supreme Court is assigned to 
each Circuit Court and each 
of these courts has its own 
Chief Justice and from two 
to eight Associate Judges. 
Under the Courts of Ap- 
peal are one-judge District 
Courts which have original 
jurisdiction in federal 





caseSe There are from one 
to sixteen District Court 
Judges in each district. 
Generally speaking, cases 
which are brought in the 
Federal District Courts can 
be appealed to the Circuit 
Courts and cases decided 
there can be appealed to the 
Supreme Court. The follow- 
ing is a list of the various 
Circuit Courts of Appeal and 
the District Courts. 


1. Circuit Court of Appeals 
of Washington, D. C. 
District Court — Wash- 
ington, D. Ce 

2. First Circuit Court of 
Appeals—Bostone 
District Courts — Maine, 
New Hampshire, Massa- 
chusetts, Rhode Island 
and Puerto Rico. 

3e Second Circuit Court of 
Appeals—New York. 
District Courts — Ver- 
mont, Connecticut, N. 
New York, S. New York, 
E. New York and W. New 
York. © 

4. Third Circuit Court of 
Appeals—Philadelphia. 
District Courts — New 
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Jersey, E. Pennsyl- 
vania, W. Pennsylvania, 
Middle Pennsylvania, 
Delaware and the Virgin 
Islands. 

5. Fourth Circuit Court of 
Appeals—Richmond. 
District Courts — Mary- 
land, N. West Virginia, 
Se. West Virginia, E. 
Virginia, W. Virginia, 
E. North Carolina, W. 
North Carolina and E. & 
W. South Carolina. 


6. Fifth Circuit Court of 
Appeals—New Orleans. 
District Courts — N. 
Georgia, S. Georgia, 
Middle Georgia, N. Flor- 
ida, S. Florida, N. 
Alabama, S. Alabama, 
Middle Alabama, N. Mis- 
Ssissippi, S. Mississip- 
pi, E. Louisiana, W. 
Louisiana, N. Texas, Se 
Texas, E. Texas, W. Tex=- 
as, and the Canal Zone. 


7- Sixth Circuit Court of 
Appeals—Cincinnati. 
District Courts — N. 
Ohio, S. Ohio, E. Michi- 
gan, W. Michigan, E. 
Kentucky, W. Kentucky, 
E. Tennessee, We. Ten- 
nessee and Middle Ten- 
nessee. 


8. Seventh Circuit Court 
of Appeals—Chicago. 
District Courts — In- 
diana, Ne. Illionis, E. 
Illinois, S. Illinois, 
E. Wisconsin and W. Wis- 
consin.e 

9. Eighth Circuit Court of 
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Appeals-—St. Louis. 
District Courts—Minne- 
sota, N. Iowa, S. Iowa, 
E. Missouri, W. Miss- 
ouri, E. Arkansas, W. 
Arkansas, Nebraska, 
North Dakota and South 
Dakota. 

10. Ninth Circuit Court of 
Appeals—San Francisco. 
District Courts—N. Cal- 
ifornia, S. California, 
Oregon, Nevada, Mon- 
tana, E. Washington, 
W. Washington, Idaho, 
Arizona and the Terri- 
tories of Hawaii and 
Alaska. 


ll. Tenth Circuit Court of 
Appeals—Denver. 
District Courts — Colo- 
rado, Wyoming, Utah, 
Kansas, E. Oklahoma, W. 
Oklahoma, N. Oklahoma 
and New Mexico. 


* * * 
CONDITIONAL SALE— 
BANKRUPTCY 


A case has occurred in the 
Third Circuit which deals 
with bankruptcy and the 
rights of a conditional sel- 
ler against the trustee of 
a bankrupt conditional buy- 
ere The seller had brought 
one action against the trus- 
tee which resulted in estab- 
lishing the validity of the 
contract for the condition- 
al sale of certain presses 
to the bankrupt before in- 
solvency. At this time the 
trustee had to pay the seller 
$500 on account of the bal- 
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ance due under the con- 
tract. Later the seller 
brought a second action and 
the referee in bankruptcy 
ruled that the presses be 
sold to pay the balance due 
to the seller. On appeal, 
however, the seller main- 
tained he should be able to 
reclaim the presses since 
the sale contract had never 
been assumed by the trustee. 
The court ruled against the 
seller, reasoning that even 
though there had been no 
statutory notice of such as=- 
sumption by the trustee 
there had been other cir- 
cumstances which  estab- 
lished that the contract had 
been assumed. Since it was 
assumed and the seller's 
lien satisfied according to 
local law, the seller had no 
ground to reclaim the press- 
ese In re Forgee Metal Prod- 
ucts, Inc., United States 
Court of Appeals, Third Cir- 
cuit, February, 1956. 


* * &* 
CHATTEL MORTGAGE— 
BANKRUPTCY 


Another bankruptcy case 
has been reported from the 
Tenth Circuit, this one in- 
volving a chattel mortgage. 
Evidently a buyer and seller 
entered into an agreement to 
the effect that upon the 
transfer of merchandise to 
the buyer a chattel mort- 
gage would be made in favor 
of the seller. When the sale 
was made the buyer refused 
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to execute the mortgage ac- 
cording to the terms of the 
agreement and the merchan- 
dise was transferred back 
to the seller. The court 
ruled that this transfer 
back to the seller did not 
constitute a voidable pref- 
erence under Section 60 of 
the Bankruptcy Act because 
the transfer was made to 
satisfy a debt which was 
secured by alien that became 
perfected at the time the 
buyer refused to live up to 
the contract. Since this 
had occurred considerably 
before a period within four 
months of the buyer's bank- 
ruptcy, no voidable prefer- 
ence was involved. Porter v. 
Searle, United States Court 
of Appeals, Tenth Circuit, 
December 19, 1955. 


* * * 


PRIORITY ESTABLISHED BY 
TIME OF FILING 


A very clear example of 
the benefits of timely fil- 
ing appeared in a recent 
Georgia case involving three 
separate banks. The pur- 
chaser of an automobile as- 
signed his bill of sale for 
the car to these three banks 
as security on the same day. 
Each, of course, was inno- 
cent of the assignment to the 
other. One bank filed the 
bill on March 4, one on March 
5 and the other on April l. 
The court made a very simple 
ruling: As against third 
parties the lien could take 
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effect only from the time it 
was put on the public records 
and since the bank to which 
the assignment had been made 
second was the first to 
record, its lien was prior 
to the liens of either of the 
other banks. Fourth National 
Bank of Columbus v. Howell, 
Georgia Court of Appeals, 
October 17, 1955. 

* * * 


CHATTEL MORTGAGE 
ON TRUCK TIRES 


A rather interesting epi- 
sode has occurred in Okla- 
homa where the purchaser of 
a truck under a conditional 
sale contract put tires on 
the truck which were subject 


to a chattel mortgage. When 
the conditional seller was 
obliged to repossess the 
truck, the mortgagee of the 


tires naturally enough 
wanted them back. The court 
reasoned that since the 
tires were an easily identi- 
fiable and separate part of 
the vehicle they did not 
become part of it by what is 
called the law of accession. 
The mortgagee was perfectly 
justified therefore in tak- 
ing the tires back. Olive's 
Store v. Thomas, Oklahoma 
Supreme Court, February 28, 
1956. 
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PREMATURE SALE OF 
MORTGAGED PROPERTY 


One aspect of the proce=- 
dure of repossession which 
has not been dealt with in 
this column is the time at 
which repossessed property 
may be sold. It seems fairly 
obvious that such a sale 
could not take place before 
the time designated in the 
notice of sale which gen- 
erally must be given to the 
mortgagor. Nevertheless a 
case has occurred in Texas 
where the mortgagee sold a 
repossessed car before the 
notice time. Moreover the 
mortgagee sold the car at 
considerably less than its 
market value and then tried 
to collect the deficiency 
from the mortgagor. The 
court ruled that not only 
were the terms of the mort- 
gage so vicious "as to in- 
flame the judicial mind" but 
also that the premature sale 
of the car at such a low 
price evidenced bad faith. 
Needless to say, the court 
did not grant the mortgagee 
a deficiency judgment. As- 
sociates Investment Com- 
pany v. Lenz, Texas Court of 
Civil Appeals, March 7, 


1956. 





BANKING LEGISLATIVE 
TRENDS IN THE STATES 


New legislative and regulatory developments affecting small loan and 
finance companies, credit insurance, banking and related fields, as re- 
ported from state capitals and municipalities throughout the country, 
include the following: 


DELAWARE: A charge that some automobile leaders are misusing 
powers of attorney granted to them by auto buyers and are repossessing 
cars without the permission of the owners was made by Wilmington 
Municipal Court Judge Thomas Herlihy, Jr. 

Repossessions at times take place without even the knowledge of 
the car buyer, he added. 

His comment on the difficulties police are having in locating owners 
of automobiles involved in hit and run accidents, speeding and other 
violations, where the license number is relied on for identification, was 
made public by the Wilmington Morning News, as follows: 

He said current motor vehicle registration procedure has resulted in 
a “chaotic situation,” and that the two related aspects of this situation 
involve the use of a temporary registration by automobile dealers, and 
the use of a power of attorney instead of a conditional sales agreement 
in some cases where cars are purchased under installment payment 
plans. The two are related in that both produce fast transfers of regis- 
tration. 

In discussing the use of the power of attorney, the judge said some 
dealers are misusing it. He said cases have come to his attention where 
a man will buy a car from a used car dealer, making a down payment, 
and agreeing to make certain monthly payments. 

The dealer will have the buyer sign a power of attorney form, ap- 
pointing the dealer as the attorney for the buyer, and giving the dealer 
power to sign the buyer’s name to an assignment of title to the car. 
Then, if the buyer defaults in his payments, the dealer exercises the 
power of attorney to transfer the title back to himself or to another 
person. 

In practice, there have been cases in which the dealer has come to 
a man’s home, found the car parked outside, and has driven it away 
without the knowledge of the buyer, because the buyer has failed to 
make a payment when due. 

There also have been cases, the judge continued, in which the dealer 
then has resold the car, retaining the down payment and subsequent 
payments, and the buyer has lost all his equity in the car. Under the 
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conditional sales agreement, if a car is repossessed it must be sold at 
public auction, and any amount received above the amount due to the 
dealer, and the costs involved, is returned to the individual from whom 
the car was repossessed. 

The dealer’s ability to exercise the power of attorney in such cases 
makes it temporarily impossible for police to identify the owner by rec- 
ords of the Motor Vehicle Department. 

Similarly, temporary registration slips issued by dealers under the 
current law is responsible for delay in getting the right names on the 
books of the department at Dover, the judge explained. 

Judge Herlihy said one case came to his attention in which a car was 
sold by a dealer about six months ago, and has since been transferred 
several times without proper registration being recorded at Dover. If 
such a car is involved in a violation and the license number is relied on 
for locating the owner, there may be no record on file that would identify 
the current owner, he explained. 

There have been a number of hit and run cases and speeding viola- 
tions where the police have had difficulty establishing the ownership of 
the vehicles involved. 

“The situation is going to have to be reviewed,” and automobile 
dealers will have to be called on for cooperation, the judge said. 


A spokesman for the Delaware Automobile Dealers Association said 
the association would be glad to cooperate in improving the temporary 
licensing procedure which was adopted to speed up transfer of registra- 
tion, and to overcome the time lag which occurs in the offices of the 
Motor Vehicle Department, which often has a backlog of title transfers 
facing it. 


MASSACHUSETTS: A bill to allow savings banks and credit un- 
ions to sell life insurance as a guarantee of loans and mortgages was 
referred for study by the Massachusetts House of Representatives after 
having earlier been approved by the State Senate. 

Advocates of the bill included Rep. Joseph McEvoy, Somerville 
Democrat, who said it was called for by State Bank Commissioner 
Charles Howard when he realized that credit unions have no legal right 
to sell group insurance. 

McEvoy said the purpose of the bill was to obtain cheaper group in- 
surance for mortgagors. He said national banks now may issue insurance 
and the bill would provide that no savings bank officials or employes 
could benefit under the measure. 

Opponents included Rep. Charles Patrone, Boston Democrat, who 
protested that a young man seeking a mortgage would have to pay more 
under a group plan, to cover older mortgagors, than if he went directly 
to an insurance company. 
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MISSISSIPPI: Steps were taken by State Tax Collector William 
Winter to collect some $228,000 in back taxes said to be owed by small 
loan firms operating in Mississippi. 

He announced he had employed Dixon Pyles, a Jackson attorney, 
to push suits for the money which he said is owed both the state and 
various municipalities. 

Mississippi law requires that loan companies charging more than 20 
per cent interest are liable for two taxes, $2,000 to the municipality and 
$2,000 to the state. If not more than 15 per cent interest is charged, 
the $2,000 tax is collectable only by the municipality . 


MISSOURI: A proposed state constitutional amendment providing 
for investment of idle state funds in interest-bearing time deposits or 
federal government securities was given final approval by the Missouri 
legislature for submission to the voters in the November general elec- 
tion unless a special election is called by the governor prior to that time. 

The bill directs the state treasurer “shall” invest all money “not 
needed for the payment of current operating expenses of the state.” 

This differs from one requested by Governor Donnelly that would 
have merely directed that the treasurer might place all surplus money 
on time deposits, and specified that the sum invested should not exceed 
50 per cent of the state’s funds. 

Sponsors of the bill estimated Missouri has been losing nearly $1,000,- 
000 a year in income that could be obtained from the investment of 
idle state funds. Such funds in Missouri often exceed $100,000, 000. 


NEBRASKA: An opinion clarifying a question involving taxation 
of installment notes was handed down by the Nebraska state attorney 
general’s office. 


Requested by Thayer County Attorney Leonard Gerner, the opinion 
said the amount subject to taxation is the unpaid balance on March 1 
of each year. 

The opinion was sought in connection with a case in which a business 
was sold and the seller took a promissory note from the buyer, payable 
in yearly installments. The question was whether the amount subject 
to taxation in a given year was the amount due that year or the amount 
of the unpaid balance. 


NEW YORK: In connection with his issuance of a summary of 
1956 New York state legislative action affecting banking and financial 
institutions, State Superintendent of Banks George A. Mooney reminded 
sales finance companies that on Jan. 1 next and thereafter they must 
be licensed by his department under a new law which gives him broad 
investigatory powers on possible violations of laws on installment sales. 
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Mooney pointed out that a sales finance company was defined as an 
organization “engaged in whole or in part in the business of purchasing 
retail installment contracts from one or more retail sellers.” 

He also observed that, for the first time, limitations have been im- 
posed on credit service charges, or financing costs, in the sale of motor 
vehicles for $3,000 or less. 

Pointing out that changes in the Personal Property Law and the Lien 
Law are involved, along with the Banking Law, the superintendent sug- 
gested that persons concerned with conditional sales contracts and chat- 
tel mortgages might wish to avail themselves of legal explanation on 
these points. Copies of the summary are available at the Banking De- 
partment, 270 Broadway, New York 7, N.Y. 

Mooney noted that the superintendent may refuse to issue, and may 
suspend or revoke a license, should circumstances so dictate. Further, 
violation of the law, misstatement of fact, premeditated omission of fact 
or refusal to permit lawful examination or investigation is punishable as 
a misdemeanor. 

Those so convicted will be liable to a fine of not more than $500 
or imprisonment for not more than six months, or both. 


OHIO: Governor Lausche called a special session of the Ohio leg- 
islature to start June 28 to consider tax legislation to prevent local gov- 


ernments from losing nearly $10,000,000 in the form of tax rebates to 
banks. 

The governor explained the session was necessary as a result of 
recent U. S. and Ohio Supreme Court decisions that the state must ex- 
clude government bonds in figuring a tax on the value of shares and 
capital of banks and other financial institutions. 

The tax, yielding about $1,800,000 annually, was collected by the 
state and distributed to local governments. The court decisions called 
for rebate of improperly collected taxes, some of them dating back to 
1947. 

The State Department of Taxation already has issued certificates of 
abatement for about $1,900,000 which banks intend to use to pay future 
taxes. The department also passed up collection of $1,800,000 due this 
year. 

Indications were that the legislators would be called upon to provide 
$3,700,000 from the general fund to make up those two amounts. Local 
governments contend they can’t get along without the money this year. 

Ohio also collects for local governments a 2-mill tax on bank de- 
posits which yields nearly $20,000,000 a year. There has been some 
talk of raising this levy to 3 mills for one year to recover the $10,000,000 
in rebates due financial institutions. The levy then would revert to 2.2 
mills annually to make up the yearly loss of $1,800,000 formerly col- 
lected from the levy on shares and capital of financial institutions. 
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Senate Majority Leader C. Stanley Mechem, Nelsonville Republican, 
opposed this proposal, however, after a meeting with bank and building 
and loan representatives. He said banking lawyers feel that the tax 
on shares and capital can be reimposed in such a manner as to meet ob- 
jections of the two courts. 


PENNSYLVANIA: As the Pennsylvania legislature neared the end 
of its current session, a further appeal for passage of Senate Bill 255, de- 
signed to protect purchasers of automobiles against revival of long-for- 
gotten installment notes, was made by David H. Kubert, an attorney 
and attache of the Philadelphia Legal Aid Society. 

Two years ago he successfully defended scores of Philadelphians, 
many of them veterans, who were being pressed for payments on repos- 
sessed automobiles purchased as long ago as 20 years. 

Kubert, who cooperated with Senator Martin Silvert, Philadelphia 
Democrat in drafting the bill to protect automobile buyers from old 
judgment notes, pointed out that the bill was still being bottled up by 
the State Senate’s committee on judiciary general. 


Writing to Senator Donald P. McPherson, Adams Republican, who 
heads the committee, Kubert reiterated previous appeals for action on 
the measure before the current legislative session ends. 

“The last of my many letters to you concerning Senate Bill 255, 
which has been in your committee since about March, 1955, was written 
on Jan. 10, 1956, and to say that the inaction of your committee with 
regard to the bill is a disappointment to me would be an understate- 
ment,” Kubert wrote. 

He declared that an analysis of the bill by Guy W. Davis, counsel 
and director of the legislature’s Joint State Government Commission, 
indicated “more than ever the necessity for the enactment of the bill to 
terminate the vicious abuse of the use of deficiency judgments after re- 
possession of automobiles.” 

“There is no provision in the law today,” Kubert declared, “other 
than Senate Bill 255, which would make it mandatory for a dealer to 
seek a deficiency judgment with a definite limitation of time after repos- 
session.” 

“Thus, it is still possible to seek a deficiency judgment on a repos- 
session made 25 years ago. 

“Time is fast running out as far as this legislative session is con- 
cerned, and this perhaps will be my last letter to you which possibly may 
be in time to see that this worthy bill is enacted into law. It is my hope 
that you will now, after more than a year of the bill being in your com- 
mittee, have it reported out so that it may proceed through the legisla- 
ture.” 

Failing of enactment in the Pennsylvania legislature were bills to im- 
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pose a moratorium on new cross-county bank branches pending a study 
of the issue by the Joint State Government Commission. 

The measures had been introduced with the backing of the Pennsyl- 
vania Bankers Association after Philadelphia and suburban banks, long 
at odds over cross-county banking, had agreed to the proposed mora- 
torium. 

It was subsequently reported that Philadelphia and suburban bank- 
ers are trying to work out a “gentlemen’s agreement” to refrain volun- 
tarily from applying for new cross-county branches pending the study. 
This would carry out the spirit of the unsuccessful legislation. 

Although the moratorium bills were not enacted, the lawmakers did 
adopt separate resolutions asking the Joint State Government Commis- 
sion to make the study. 


TENNESSEE: Enactment next year of new small loan regulatory 
legislation in Tennessee was proposed by L. Buchanan Loser, counsel for 
the State Banking Department, to a State Legislative Council subcom- 
mittee. 

He declared that present Tennessee laws do not allow protction for 
“the fellow who’s up against it” and can’t get money through regular 
financial channels to pay his bills. It is people in this category, he said, 
who have been charged “outrageous” interest rates by loan sharks. 

Loser suggested a small loan law for loans up to $100 and allowing an 
interest rate “fair to the lender and the borrower.” 

He emphasized that to make such a business profitable, it would be 
necessary to allow higher interest rates than banks and finance com- 
panies are getting under present state laws, due to the greater risk in- 
volved. 

An adequate new law, he said, would tend to reduce the number of 
persons who are carrying on loan businesses outside the law, where the 
only limit is “what the traffic will bear.” 


TEXAS: An order calling for a sharp reduction in rates and other 
charges on credit insurance has been issued by the Texas State Insurance 
Commission to go into effect July 1. 

Rates on credit health and accident insurance are cut by approxi- 
mately 10 per cent by the order, which also reduces policy-writing fee 
charges from 50 to 25 cents and increases benefits and reserve require- 
ments. 

Chairman J. Byron Saunders and Commissioner Mark Wentz signed 
the order. Commissioner Morris Brownlee declined to sign it, because 
it failed to go far enough to suit him. 

Brownlee wanted to restrict the requirement of insurance, written in 
connection with a loan, to an amount necessary to pay off the loan. 
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Noting that the order permits the lender to require insurance to be 
175 to 300 per cent of the amount of the loan note, Brownlee asserted 
that “this, in my opinion, permits charges beyond the value of the 
service rendered.” 

Issuance of the order followed an earlier hearing at which more strin- 
gent credit insurance regulation was urged by spokesmen for the armed 
forces stationed in Texas, the anti-usury committee of the Texas Junior 
Bar, and Better Business Bureaus. They contended that thousands of 
small loan borrowers were being victimized by lenders using insurance 
as a device to increase charges. 

Commissioner Saunders predicted that improved enforcement will in- 
crease the loss ratio on credit insurance. It had been testified at the 
hearing that many borrowers never receive the insurance policies which 
they purchased. 

Premiums on credit insurance in Texas last year totaled $22,513,564, 
while losses of $2,945,650 were paid, or a ratio of 13 per cent. 

Although the commission made no official estimate of savings to bor- 
rowers expected under the new order, the reduction was unofficially fig- 
ured at between $2,000,000 and $5,000,000 annually. 

Rates now being used were set in 1951 on the basis of 1950 experience. 
Saunders announced that revisions will be made annually in the future. 

“Companies writing credit life insurance,” he added, “are reminded 
they are responsible for the acts of their agents, and if the board finds 
we do not have the complete cooperation of the companies in the matter 
of policing their agents, then we will feel justified at any time to recon- 
sider the whole matter of rules, rates and regulations.” 

In addition to the average 10 per cent cut in health and accident 
premium rates, and reduced policy-writing fees, the new order includes 
the following: 


1—Increasing reserve requirements from 18 to 25 per cent. 

2—Requiring successive policies to pay for illness or accidents which 
originated during the term of a previous policy. 

$—Eliminating the minimum fee on life insurance policies. 

4—Requiring that each policyholder sign a receipt showing that the 
policy was delivered to him. 

5—Doubling hospitalization benefits. 


VERMONT: A report made public by the State Banking Depart- 
ment showed that 24 licensed small loan firms in Vermont last year made 
27,632 loans in a principal amount totaling $6,390,367 and collected in- 
terest totaling $951,278.73. 

Authorized to issue loans up to $300, the 24 firms are located in 16 
Vermont communities. There are four each in Burlington and Rutland. 
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A consolidated annual report of the licensed lenders showed that 
their surplus and net worth as of Dec. 31, 1955 amounted to $1,627,904.84. 
Total net earnings last year were reported at $259,594.42 before deduct- 
ing interest on borrowed funds. 

State Banking Commissioner Alexander H. Miller said the interest 
and charges earned in 1955 by the 24 lenders came to $984,992.63. The 
amount collected came to $951,278.73, plus $5,098.90 in collections on 
accounts previously charged off. 

The total expense of conducting the small loan business in the state 
was $701,809, excluding interest on funds borrowed by the firms. 

Miller reported that the average size of loans made during the year 
was $231.27. Of the total loans made, 18,213 were for amounts between 
$200 and $300. 

Only 144 were for $25 or less. The remainder ran from $25 to $200. 
When the year 1955 started, Miller reported, there were 18,060 loans out- 
standing at a total value of $3,440,730. 

Approximately $6,177,034 was collected on loan principals during the 
year. When the year ended there were still 19,094 loans receivable. 
Their value was reported at $3,671,272. 

Miller said chattel mortgages on household goods were taken as se- 
curity on 18,222 of the loans made last year. Another 2,216 loans were 


secured by automobile mortgages and 5,875 were based on unsecured 
notes. 

In two cases household goods were taken by the loan companies and 
in three, automobiles were taken for defaulted loans. 

Forty-six legal suits were instituted during the year by the loan com- 
panies but 35 were settled before judgment. 


VIRGINIA: An order recently issued to C. L. Wheat, trading as 
the Wheat Small Loan Co., to establish an office in Manassas, was the 
first such action taken by the Virginia State Corporation Commission 
under a 1956 state law which brings stricter control over the establish- 
ment of small loan firms. 

The SCC previously could grant authority to a company if investiga- 
tion showed it had the proper assets and other requirements. Under the 
new law, however, several requirements were made more strict and a 
public hearing must be held before the authority to establish an office 
can be granted. 

A commission spokesman explained that one of the main purposes of 
the new law is to require the commission to find, as it does for branch 
banks, whether the small loan office will serve the convenience and ad- 
vantage of the community and that the need for such a facility actually 
exists. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Unauthorized Sale of Trust Property by Trustee 





Security-First National Bank of Los Angeles v. Yeakel, California 
Supreme Court, February 17, 1956 


A father bequeathed his estate, including his residence, in trust, pro- 
viding that his daughter should get $200 per month trust income after 
she reached 21 and should have the use of the residence as long as she 
wished. Without court authorization the trustee sold the residence, 
accounted for the sale and profit and received court approval of the 
accounting. The trustee sought court instructions as to the use of the 
profit and of trust income. HELD: The father’s obvious purpose was 
to provide a home for his daughter, and the trustee had no authority 
to defeat her right to occupy the residence for as long as she wished by 
selling that residence. Accordingly, the Probate Court below was cor- 
rect in ordering the trustee either to purchase another home for the 
daughter equal in value to that of the sold residence or to rent a home 
for her of equal quality. Also, any trust income over $200 per month 
should be distributed to the remainder interests of the trust since the 
trust made it clear that the daughter was entitled to no more than $200 
per month. 


Outside Evidence Cannot Upset Unambiguous Will Language 





Estate of Baum, Utah Supreme Court, March 6, 1956 


Decedent’s will stated that it was his desire “to treat all my children 
alike in the disposition of my property” and went on to state that he 
had already “advanced” money and property to his sons George and 
Oliver in amounts equivalent to their full share in his estate. George 
and Oliver were left $1 each by the will. They attempted to introduce 
evidence showing that their father was mistaken in characterizing their 
financial transaction with him as “advances” and argued that the will 
was ambiguous since the erroneous use of the term “advances” was in- 
consistent with the stated objective of treating all the children alike. 
HELD: No evidence outside or independent of the will should be intro- 
duced to vary or interpret the will. Decedent had shown a clear inten- 
tion to treat the transactions as advancements and to leave each son $1. 
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The reason he gave for this action cannot be impeached by showing that 
he was in error as to the facts or amounts “advanced.” The will was 
clear and unambiguous as to who should take what amounts. 


Bank Substituting One Joint Tenant For Another 


Medeiros v. Cotta, California District Court of Appeal, 
Third District 134 A.C.A, 532 


Decedent opened a joint bank account with his son. Subsequently 
he asked the bank to strike the son’s name from the account and put 
in his wife’s name instead. The bank did not open a new account with 
the two names on it but as a short cut simply substituted the wife’s 
name for the son’s on the old account. Decedent’s daughter was named 
his administratrix, and upon her request the bank turned the funds 
in the account over to her. Decedent’s wife claimed the funds. HELD: 
The wife is entitled to right of survivorship as surviving joint tenant 
and should get the account funds. By removing his son’s name from 
the account decedent clearly meant to vest survivorship in his wife. 


Lack of Knowledge of Death Permits Bank to Pay Check 


Caldwell v. First National Bank of Weliston, St. Louis 
Court of Appeals, Missouri, November 15, 1955 


Decedent made out a check to F and died a few days later. The 
local newspapers carried the notice of his death in their regular death 
notice sections. On the day after the notice appeared the bank paid 
the check and charged decedent’s account. Decedent’s executrix sought 
to recover the amount of the check from the bank, arguing that dece- 
dent’s death revoked the authority of the bank and the payee. HELD: 
The charge to decedent’s account was proper. While notice and knowl- 
edge of a depositor’s death before certification or acceptance of a check 
revokes the bank’s authority to pay such check, if the bank lacked such 
notice or knowledge it could make payment without liability. The pub- 
lication of notice of decedent’s death in the death notice columns of 
the newspapers was not sufficient to constitute constructive knowledge 
by the bank. 


“Male Descendants” Includes Sons of Daughter 


Estate of Pulitzer, New York County Surrogate’s Court, 
New York Law Journal, December 30, 1955, p. 9 


Decedent established a trust, the income to three sons, and, upon 
the death of any of them before the trust terminated, his share of 
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principal to continue to be held in trust and the income paid to his 
“surviving male descendants.” One son, Joseph, died, survived by two 
sons and two daughters. One of the daughters had male children. A 
construction was sought as to whether those male children of the 
daughter qualified as male descendants of Joseph. HELD: The male 
children could be described as male descendants of Joseph, even though 
they traced their relationship to him through a female ancestor. That 
their mother was still living does not deprive them of the right to share 
the trust income. These male children were lineal descendants of their 
ancestor, Joseph, and by operation of decedent’s will took a share in 
the trust immediately upon his death. 


Status of Child Adopted After Will Executed 





Hamilton v. Smith, Alabama Supreme Court, March 22, 1956 


Decedent executed her will and thereafter adopted a child. The 
child claimed a share in decedent’s estate, claiming that an adopted child 
becomes an heir after the death of his adoptive parent, even though the 
adoption became final after the execution of the parent’s will. The will 
was silent as to the contingency of children born after the execution of the 
will. HELD: Nothing in the Alabama laws contains a positive direction 
that an adopted child shall take under the instant facts. In the absence of 
a positive law the adopted child does not have a right to share in the 
estate of his adoptive parent who executed a will prior to the adoption. 


One Trustee Cannot Change the Determination of Trustees 
Acting Jointly 





Kluge v. Tesch, Wisconsin Supreme Court, March 6, 1956 


A testamentary trust directed the trustees to use trust income and 
so much of the principal as they in their discretion deemed necessary for 
the support of the wife. The co-trustees agreed to pay the wife $56 per 
month for ordinary living expenses. Later, one co-trustee refused to 
sign the monthly $56 check and also refused to sign a check for glasses 
for the wife on the ground that only trust income plus income from the 
wife’s separate property, and not trust principal, should be used for her 
support. HELD: In the exercise of their discretion the trustees had 
determined that $56 was required from the estate for the wife’s support. 
Having so determined, the trustees should continue’ the payments until 
there was a change in her circumstances. One trustee cannot change or 
modify the determination of the trustees acting jointly, and no change 
could be made until each trustee agreed thereto. 
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Legatee by Codicil Must Share Inheritance Tax Burden 





In re Williams, New York Surrogate’s Court, Kings County, 135 New York 
Law Journal 10, February 16, 1956 


Decedent’s will provided that any and all inheritance taxes levied 
upon the legacies therein should be paid by her executor from her resid- 
uary estate without apportionment among the legatees. She also exe- 
cuted a codicil which made a bequest to her godson and republished and 
affirmed her will in all its provisions. The godson’s guardian contended 
that the gift to the godson was also exonerated from inheritance taxes. 
HELD: The codicil contains no express stipulation for tax exoneration 
and hence there is no “clear and unambiguous” direction by will whereby 
the statutory provision for prorating taxes may be avoided. His share of 
the taxes must be allocated to the godson. 


Loss of Duplicate Will Invalidates Other Duplicate 





In re Janushkevitz, New York Surrogate’s Court, Kings County, 135 
New York Law Journal 11, March 1, 1956 

Decedent executed his will in duplicate, keeping one counterpart and 
giving the other to his lawyer. After decedent’s death the counterpart 
kept by decedent could not be found. The public administrator sought 
to have the duplicate counterpart given to the lawyer admitted to pro- 
bate. HELD: “Since the executed counterpart which decedent re- 
tained has not been found there is a presumption that the decedent 
destroyed it in order to revoke the will. The revocation of one counter- 
part constitutes a revocation of both.” 


Executors and Trustees Not Bound to Retain Attorney 
Named in Will 





Estate of Marks, Florida Supreme Court, December 14, 1955 


Decedent’s will directed that P “act as attorney for my Executrix, 
Trustees and Guardians.” The Probate Court below held that a fiduci- 
ary has the right to select his own counsel. On appeal, HELD: The 
relationship of attorney and client, being one of greatest trust and con- 
fidence, should be within the choice of the client and cannot be dictated 
to or selected by a decedent in his will as being binding on his fiduciary. 
The will language is persuasive only and may or may not be adopted by 
the fiduciary. 


NOTE: Florida thus adopts the majority view announced by courts of other states, as 
well as by text writers, that such a will direction is not mandatory but merely precatory. 
In Louisiana, however, such a direction is made mandatory by statute. 
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TRUST and ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts. 





Avoiding Excise Tax on Long-Term Notes* 


Firms which make large loans from insurance companies or from 
banks, as well as the attorneys for these firms, have indicated eagerness 
to have the exact wording of the notes involved in the Supreme Court 
Leslie Salt Co. decision. That is the case in which the Court held that 
promissory notes not in registered form, and without interest coupons, 
were not subject to the stamp tax on bonds, debentures, certificates of 
indebtedness or instruments known generally as corporate securities, 
in spite of their principal amount or long term... . If a note follows the 
text of the Leslie Salt note, there would seem to be no question of excise 
tax liability. 

Because of the widespread interest in the wording of the notes, the 
full text of one of the two notes is reproduced below: 


Leslie Salt Co. 
3 1/3% Sinking Fund Promissory Note 
Due February 1, 1964 
San Francisco, California 
February 1, 1949 
$3,000,000. 

Leslie Salt Co., a Delaware corporation (herein called the 
“Company”), for value received hereby promises to pay to The 
Mutual Life Insurance Company of New York or order, on the 
first day of February, 1964 

Three Million Dollars 
and to pay on August 1 and February 1 in each year interest on 
the unpaid balance thereof from the date of this Note at the rate 
of three and one-quarter per cent (344%) per annum until the 
principal hereof shall have become due and payable, and there- 
after, if default be made in the payment of such principal, at the 
rate of six per cent (6%) per annum. Any overdue installment 
of interest of this Note shall bear interest at the rate of six per 
cent (6%) per annum to the extent that payment of such interest 
“Reprinted by permission from STANDARD FEDERAL TAX REPORTS, published 
by and copyright 1956, Commerce Clearing House, Inc., Chicago 30, Illinois. 
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on overdue interest is enforceable under applicable law. Both the 
principal hereof and interest hereon are payable at the principal 
office of the Guaranty Trust Company of New York, in the 
Borough of Manhattan, the City of New York, in coin or cur- 
rency of the United States of America which at the time of pay- 
ment shall be legal tender for the payment of public and private 
debts. 

This Note is one of one or more Notes (herein called “Notes”), 
each of the denomination of $1,000 or a multiple thereof, made or 
to be made by the Company in an aggregate principal amount of 
Four Million Dollars ($4,000,000), all of the Notes maturing on 
February 1, 1964, and bearing interest payable at the same rate 
and on the same dates as the interest on the principal amount of 
this Note. 

The holder of this Note at his option may surrender the same 
for exchange at the office of the Company and without expense 
receive in exchange therefor a Note or Notes in authorized de- 
nominations, dated as of the date to which interest has been paid 
on this Note, and payable to the holder or to such person or per- 
sons as may be designated by such holder, ar order, for the same 
aggregate principal amount as the unpaid principal amount of 
this Note. Every Note made and delivered in exchange for this 
Note shall in all other respects be in the same form and have the 
same terms as this Note. 


Upon each payment in reduction of the principal of this Note, 
a notation of the date and amount thereof shall be made hereon, 
or, at the option of the Company or the holder of this Note, this 
Note shall be surrendered by the holder at the office of the Com- 
pany in exchange for a new Note in the principal amount remain- 
ing unpaid dated as of the date to which interest has been paid on 
this note. 


This Note is issued under and is entitled to the benefits of the 
provisions of an Agreement of the Company dated February 1, 
1949, with respect to the Notes, a copy of such Agreement being 
on file at the principal office of the Company. As provided in said 
Agreement the Notes may be repaid prior to their maturity at 
the option of the Company. As further provided in said Agree- 
ment, the Notes are entitled to the benefits of the sinking fund 
provided for therein and are subject to prepayment through the 
operation of such sinking fund. In case an Event of Default, as 
defined in said Agreement, has occurred, the principal of the 
Notes may be declared or may become due and payable in the 
manner, at the time, and with the effect provided in said Agree- 


ment. 
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In Witness Whereof, Leslie Salt Co. has caused this Note to 
be signed in its corporate name by its President or one of its 
Vice-Presidents and by its Treasurer or an Assistant Treasurer; 
and this Note to be dated the day and year first above written. 
LESLIE SALT CO. 
BU  cidhisieinihebinchesdbiniiidesssiennchaicetecinnis . 


Description of the Underlying Agreement 
The agreement underlying the notes was summarized as follows in 
a footnote to the Supreme Court decision: 

“(1) The basic terms under which the insurance companies 
agreed to “purchase” the Leslie Salt notes. (2) Representations 
by Leslie Salt that financial statements and lists of property hold- 
ings submitted by it were complete and accurate. (3) Various 
conditions precedent to the purchase of the notes, including: 
opinion by counsel that the transaction was authorized under the 
applicable state law; that the balance of the $4,000,000 loan was 
subscribed; and that the loan documents would be in form satis- 
factory to counsel. (4) A representation by the lender that it was 
not acquiring the note for the purpose of sale. (5) A provision for 
prepayment by Leslie Salt of $285,000 principal amount for each 
year, without premium, and of an additional $285,000 annually 
at the option of Leslie Salt, also without premium, as long as 
the prepayment came from earnings or liquidation of assets. Les- 
lie Salt had the right to make further prepayments, but subject 
to a premium of 3%, which after the first three years of the note 
descended in amount at the rate of 44% each year. (6) Leslie 
Salt promised to pay all its taxes, keep its property in repair, keep 
accurate record, insure its properties and make regular financial 
statements to the holders of the notes. (7) Leslie Salt promised 
not to become indebted, not to pay dividends or retire stock, 
except as provided in the agreement, and not to change the nature 
of its business or let its working capital decline beneath a specified 
amount.” 


In addition, there was a provision under which each insurance com- 
pany (two notes identical in terms, payable to two insurance companies, 
were involved) could require Leslie Salt to convey its note, which was 
typewritten on ordinary white paper, into a series of new notes in de- 
nominations of $1,000 or multiples thereof, “either in registered form 
without coupons or in coupon form, and in printed or in fully engraved 
form.” This option was never exercised, and the court held that the 
option did not convert the note into a security. 
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The agreements were expressly made part of the notes and were 
made binding on all succeeding holders of the notes. The agreement 
stated that, since the purchaser (the lender) was acquiring the note 
for investment and not with a view to distribution, if in the future the 
purchaser should deem it expedient to sell the note or any notes which 
might be issued in exchange for them, the sale would be an exempt 
transaction under the Securities Act of 1933, as amended. This sale 
would not of itself require registration of the note or the new notes, 
although registration would be required as a condition of any distribution 
by underwriters, as defined in that Act, if at the time of sale the 
lender controlled the taxpayer. 

The agreement provided that it and the notes were to be governed 
by the laws of the State of New York. 

Negotiability of the Notes 

The Supreme Court did not state in its opinion whether the Leslie 
Salt notes were negotiable or non-negotiable. It did say that the notes 
did not have “marketability,” the essence of an investment security. 
The lower court decision, that of the Circuit Court of Appeals for the 
Ninth Circuit referred to each note as a non-negotiable promissory 
note. Apparently, its negotiability or non-negotiability was not in 
issue. Whether or not it was negotiable, the opinion of the Supreme 
Court indicated that it would have arrived at the same conclusion—that 
the note was not subject to the stamp tax. The Uniform Negotiable In- 
struments Act provides that a negotiable instrument must be payable 
on demand, or at a fixed or determinable future time; it must be payable 
to order or to bearer; and, where the instrument is addressed to a 
drawee, he must be named or otherwise indicated with reasonable cer- 
tainty. The “Leslie Salt” notes were payable to a named insurance 
company “or order,” and a definite due date was named. And the New 
York Court of Appeals has held that New York bonds incorporating 
the terms of mortgage instruments comparable to the separate agree- 
ments have involved were nevertheless negotiable. The Notes may, 
therefore, have been negotiable, at least in New York, in spite of the 
description in the lower court decision. 

Offsetting a Strict Interpretation of the Salt Case 

Representatives of the Internal Revenue Service may, in spite of the 
Supreme Court decision, continue to impose stamp tax liability on the 
issuance and transfer of large-sum long-term promissory notes which 
are distinguishable from instruments evidencing debts arising in or- 
dinary transactions between individuals, unless the notes are on all 
fours with the “Leslie Salt” notes. If they are, the Commissioner, of 
course, is bound to follow the Supreme Court decision. Although the 
langauge of the Supreme Court decision would indicate that it intended 
a much broader application, litigation costs can be avoided by follow- 
ing the pattern of the “Leslie Salt” notes in making that type of loan. 
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Executor Cannot Elect Optional Valuation Date 
on Estate Tax Form 706 





Revenue Ruling 56-56, LR.B. 1956-9, p. 5 


An executor must file a Federal estate tax return where the gross 
estate of a decedent at the date of death exceeds $60,000. The election 
to value the gross estate as of one year after the date of death must 
be made by the executor on the estate tax return. The above Ruling 
states that when the value of the decedent’s gross estate at the date of 
death does not exceed $60,000, a Federal estate tax return, Form 706, 
filed with respect to the estate is not a return within the meaning of the 
Internal Revenue Code. Since the Form 706 will not be recognized for 
estate tax purposes, any material contained therein is of no force and 
effect as to the determination of any other Federal tax liability, and an 
election therein to apply the alternate valuation date is not authorized. 


Valuation of Stock in Family-Held Corporation 





May v. District of Columbia, United States Court of Appeals 
for the District of Columbia Circuit, November 23, 1955 


At his death, decedent owned over one-fourth of the shares of stock 
of a corporation. He and his family held almost all the shares of such 
corporation, and the stock had never been listed on any stock ex- 
change. Just before decedent’s death, some of the shares were sold 
at about $122 per share. A month after his death, the corporation 
purchased two-thirds of decedent’s shares for $350 per share, pursuant 
to an agreement whereby the corporation had the right to purchase 
a deceased shareholder’s stock. At the time of the purchase, the corpora- 
tion asserted that $350 was a fair price. In filing an inheritance tax 
return, decedent’s executor valued the stock at $122 per share, but 
the Tax Assessor valued it at $350 per share. HELD: The Assessor’s 
valuation is upheld. The District of Columbia Tax Court found such 
valuation to be fair and correct, and the District Court cannot say 
that this finding was clearly wrong. 


Cancellation of Debt Held a Transfer to 
Take Effect at Death 





Sadler’s Estate (No. 2), Pennsylvania Supreme Court, 
January 4, 1956 


A husband and wife agreed to sell their home to a church for $100,- 
000. They reserved the right to live there as long as either lived. The 
church agreed to pay stipulated sums per year until $100,000 was 
reached or until both the husband and wife died. Upon the death of 
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both before payment was completed, the remaining indebtedness was 
to be cancelled. The wife died in 1950 and the husband in 1953, at which 
time the church still owed $62,500 for the home. The husband’s es- 
tate did not include the $62,500 as an estate asset. HELD: The 
cancellation of the remaining debt, as agreed to by the parties, was 
without consideration and hence was a gift. Accordingly, it was a trans- 
fer by gift intended to take effect in possession or enjoyment at or 
after death, and as such it is subject to the state transfer inheritance tax. 


Gifts of Securities to Minors 





Revenue Ruling 56-86, LR.B. 1956-11, p. 11 


A Colorado statute requires that securities, other than those in bearer 
form, which are transferred as a gift to a minor pursuant to an express 
provision must be registered in the name of either the donor, any adult 
member of the minor’s family or the minor’s guardian as custodian for 
the minor. Securities in bearer form must be delivered to an adult 
member of the minor’s family, other than the donor, as custodian, accom- 
panied by a deed of gift. A gift in the manner prescribed irrevocably 
conveys to such minor an indefeasibly vested legal title to the securities. 
The custodian is authorized to apply so much of the income or principal 
of the property held by him as custodian for the support, maintenance, 
education and general use and benefit of the minor as he in his sole dis- 
cretion deems proper. Any property not so expended is paid to the minor 
when he reaches 21, or to his estate if he dies before reaching 21. 

The above Ruling states (a) a transfer of securities pursuant to the 
Colorado statute constitutes a completed gift for Federal gift tax pur- 
poses at the time the transfer is made (b) such gifts are gifts of present 
interests and qualify for the $3,000 Federal annual gift tax exclusion 
(c) the Federal income tax consequences of such gifts are still under 
consideration by the Internal Revenue Service. 


NOTE: Thus far 10 states have adopted the “Gifts of Securities to Minors Act” similar 
to that of Colorado. 


Extension of Time to Pay Gift or Estate Tax 





Section 6161 of the Internal Revenue Code permits extensions to be 
granted for the payment of gift or estate taxes under certain prescribed 
conditions. Section 6165 sets forth the requirement that the taxpayer 
furnish a bond to secure payment of the tax when an extension of time 
is granted. When a bond is required, it is furnished on recently revised 
Form 1127-B, Income, Estate, Gift and Profits Tax Bond. The form 
sets out the terms and conditions of the bond, the terms of the exten- 
sion, and provides for the approval of the bond by the Government. 
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Credit Control 


ECENT hearings before a 

House-Senate subcommittee 
have cast some light on the con- 
troversial areas of credit control 
and interest rates. According to 
subcommittee chairman Wright 
Patman of Texas, the Reserve 
Board’s use of the discount rate 
had pushed the level of interest 
rates too high. The Reserve Banks 
had jacked up the discount rates 
in an effort to combat inflationary 
tendencies. 

Federal Reserve Chairman Wil- 
liam Martin, reviewing Reserve 
policy, itemized the three “weap- 
ons” of monetary policy as discount 
rates, open market operations, and 
banks’ reserve requirements. These, 
he observed, must be used to- 
gether and not independently of 
one another. Recalling that reserve 
requirements had been raised to 
high levels during wartime emer- 
gencies, he conceded that they 
might now be too high for a peace- 
time economy. Nevertheless, noth- 
ing Mr. Martin said could be con- 
strued as indicating that a reduc- 
tion in reserve requirements was in 
the offing. Describing the latter de- 
vice as the bluntest of the three 
instruments used to control credit, 
he characterized changes in such 
requirements as “best suited to 
broad basic adjustments.” Those 
attending the hearings found no 
reason to assume that the Board 
was considering a “broad, basic” 
change in policy which would por- 
tend any immediate reduction. 

With respect to interest rates, 





Mr. Martin remarked that he 
wanted them “as low as we can 
have them without producing in- 
flation.” But price stability, he 
emphasized, was at least as im- 
portant to the “little man” as inter- 
est rates. High interest rates, the 
FRB chairman continued, also 
tended to discourage excessive 
capital outlays by business; he 
opined that this might be the 
proper medicine for the economy 
at this juncture, stating that plant 
and equipment spending financed 
entirely out of bank credit—rather 
than retained earnings—might lead 
to “an ultimate bust.” 

Treasury Secretary George Hum- 
phrey reiterated his opposition to 
the Reserve Board’s action to tight- 
en credit in mid-April but declared 
that he was not now alarmed over 
credit conditions. In some quarters, 
this reversal is attributed to recent 
Reserve Bank purchases of Govern- 
ments in the open market for the 
purpose of easing credit. Mr. 
Humphrey also remarked that 
stricter credit terms had slowed 
down the rate of instalment buy- 
ing but regarded this specific slow- 
down as beneficial to the economy. 
Inventories, he pointed out, ac- 
cumulate in the hands of the pub- 
lic as well as manufacturers; ex- 
cessive inventories adversely affect 
purchases and thus curb business 
activity. 

Mr. Humphrey noted that the 
Reserve’s discount action followed, 
rather than preceded, a general 
tightening of credit terms through- 
out the nation. Low interest rates, 
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he cautioned, were just as danger- 
ous to the national welfare as high 
interest rates. “It would not be 
good for the country,” he com- 
mented, “if the rate were depressed 
to an unduly low level.” 


Wasn’t it Mr. Humphrey’s duty 
to protect taxpayers by keeping the 
interest rates down on the national 
debt? This was a question posed 
by Representative Patman. The 
Treasury Secretary countered that 
it was also his job to raise money 
to pay the Government’s bills. “If 
I kept an eye only on low interest 
rates,” he replied, “we might get 
interest down on the national debt. 
But the economy may not be 
strong enough so that we can raise 
enough revenue to pay our bills.” 


Economic Growth, Capital 
Spending and Automation 


Edwin J. Schwanhausser, presi- 
dent of the Worthington Corpora- 
tion, calls attention to forecasts 
that Gross National Product is ex- 
pected to hit $550 billion in ten 
years. This would represent an in- 
crease of 37 per cent over the cur- 
rent $400 billion rate, and an aver- 
rage increase of 3.7 per cent per 
annum. sing 

But such a jump, states Mr. 
Schwanhausser, will require an in- 
crease of at least the same propor- 
tion in capital spending. In other 
words, plant and equipment capa- 
city may be expected to rise at a 
sharper rate than Gross National 
Product. In spite of population 
growth, he explains, the available 
labor supply in the next ten years 
will not increase fast enough to 
handle the demands of industrial 
production. Since it takes 64 mil- 
lion employed people to produce 
a GNP of $400 billion today, not 
even the most optimistic fore- 
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casters can foresee an increase in 
labor supply over the next ten 
years that will keep pace with the 
expected rise in GNP to $550 bil- 
lion. Obviously, the only way in 
which this production can be at- 
tained is through automation. 

States Mr. Schwanhausser: “If 
we cannot increase production 
sufficiently by additional man- 
power, or if an unwise labor leader- 
ship pushes labor costs beyond an 
economic limit, then we will no 
doubt increase the productivity of 
our available working force by ac- 
celerating the development of 
automation to spread our man- 
power further. 

“That is why I think capital 
spending is going to increase at an 
even faster rate than the GNP.. .” 


Interest Rates 


Three principal factors have con- 
tributed to the upward drift of 
interest rates in recent months, re- 
marks Dr. Roger F. Murray of 
Columbia University. One is the 
present period of dynamic expan- 
sion involving a high level of capi- 
tal investment; also evident are 
the inflationary pressures resulting 
from the full utilization of resources 
and the straining of the nation’s 
productive capacity; finally, easy 
money policies have been dis- 
credited as the answer to every 
economic problem. 

However, Dean Murray is not at 
all convinced that a secular rise 
in interest rates is impending. 
Rather, it is his opinion that we 
are looking at another cyclical peak 
in the demand for funds, and one 
which is not likely to last for very 
long. There is at least some cir- 
cumstantial evidence, he notes, 
which indicates that we are not 
in a protracted period of rising in- 
terest rates. 
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In this connection, Dr. Murray 
declares that interest rates have 
already “risen enough to make 
credit policy effective.” Holdings 
of Governments by institutional 
investors, it is observed, could not 
be more firmly frozen by pushing 
prices down another two or five 
points. Another consideration is 
that corporate and tax-exempt 
bonds have dramatically increased 
their attractiveness relative to 
mortgages. A further increase in 
bond yields would create severe 
upward pressures on mortgage 
rates—and such a development 
would run contra to the thought 
prevailing in Government circles. 

Dr. Murray also comments that 
almost every conceivable cause of 
tight money has already been in 
evidence. Monetary policy, for ex- 
ample, has succeeded in virtually 
eliminating the expansibility of the 
capital markets in the face of 
record demands. Consequently, 
there has been no softening of the 
impact on the bond market. 

Furthermore, says Dr. Murray, 
“there is no apparent sign of a 
slow-down in the long-term growth 
of the savings flow in line with 
rising incomes. Although the forms 
of saving may change and new in- 
stitutional forces are at work, the 
really long-range trends show a vi- 
tality in the supply of funds which 
is too often ignored in our expecta- 
tions of the future. In the last five 
years for example, the rate of flow 
of funds into the principal thrift 
institutions has increased by 65 
per cent. 

“Thus, we can observe a number 
of reasons for believing that we 
have already experienced a large 
fraction of the rise in interest 
rates. .. .” The obvious conclusion 
is that Dr. Murray expects relief 
from tight money conditions sooner 
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rather than later. Accordingly, ex- 
pectations affecting management 
policy are as follows: 

1. Investors have an opportunity 
to drive hard bargains on rates 
and on repayment privileges. This 
situation, however, is not likely to 
prevail indefinitely. 

2. For the first time in several 
years, corporate bonds are definite- 
ly attractive relative to Govern- 
ments and mortgages. The liberal 
supply of corporates presents buy- 
ing opportunities just as the liberal 
supply of mortgages provided good 
buying opportunities in 1955. 

8. Despite the scarcity of new 
offerings, preferred stocks are again 
providing good pre-tax and excel- 
lent after-tax yields. 

4. Common stocks, although of- 
fering unique possibilities for good 
long-term income, are suffering in 
investor appeal from the competi- 
tion of rising yields in other areas. 


Debt 


Data released by the U. S. De- 
partment of Commerce discloses 
that total indebtedness in the U. 
S. was at a record high of $768.5 
billion at the end of 1955. Included, 
of course, is Federal debt in the 
amount of $275 billion. 

Gross indebtedness has risen 
more than two-thirds, or $300 bil- 
lion, since the end of World War 
IT; a rise of $61 billion was reported 
last year, with personal borrowing 
on home mortgages and consumer 
credit in the forefront. The accom- 
panying chart, prepared by the 
Institute of Life Insurance, graph- 
ically depicts the growth in princi- 
pal segments of the debt since 1940. 


Mortgage Money 


R. B. Patrick, financial vice 
president of the Bankers Life In- 
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THE GROWTH OF DEBT 


Trend of gross public and private indebtedness 
{in billions of dollars) over 1940-55 period. 
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surance Company of Des Moines, 
Iowa, states that there will be an 
adequate supply of funds for the 
mortgage market in 1956. He pre- 
dicts a growth in savings large 
enough to create a satisfactory sup- 
ply of funds; this could satisfy 
capital demands without material 
reliance on the commercial bank- 
ing system. His estimate of the 
supply of funds available for in- 
vestment in the capital market this 
year ranges between $46 and $48 
billion. This is regarded as an 
amount sufficient to finance a pro- 
jected increase in mortgage and 
all other forms of debt—at equal 
to or slightly below the interest 
rate levels prevailing in the first 
quarter. 


1950 1955 


Prepared by Institute of Life Insurance | 


Mortgage debt increased $17 bil- 
lion in 1955, of which $13 billion 
was accounted for by the increase 
in debt on residential property; 
about $4 billion represented the in- 
crease in commercial, multi-family 
and farm mortgage debt. This year, 
according to Mr. Patrick, mort- 
gage debt may rise another $18 to 
$19 billion, with residential debt 
accounting for $13 to $14 billion 
of the total. 

Granting an environment of very 
easy mortgage terms, Mr. Patrick 
appraises potential housing de- 
mands as strong. He looks for “no 
change significant enough to induce 
lenders to move their funds away 
from mortgages into other sectors 
of the capital market.” 





the heart 


Unver THE blazing blue sledge ham- 
mer of a Chicago heat wave, the 
cramped operating room shimmered 
like an oven, reeking of ether. Six frock- 
coated doctors huddled in fascination, 
watching deft hands stitch up a wound 
in a pulsing human heart. 

Would he live? The year was 1893; 
the operation, fantastic. 

Live? Yes, he would live for many 
more years, thanks to the skill and 
courage of Dr. Daniel Hale Williams. 


Williams, a Negro, had struggled 
hard for his medical education. Now 
only 37, he had already founded Ameri- 
ca’s first interracial hospital, Provident. 
And here he had just performed the 
first of his great pioneering operations. 

Sensitive and brave, Daniel Hale 
Williams was blessed with the same 
urge to help his fellow man that binds 
and strengthens Americans today. 

And it is these strong, unified Amer- 
icans who are our country’s real wealth 
—the real backing behind our nation’s 
Savings Bonds. They’re the reason why 
U.S. Savings Bonds are one of the 
world’s finest investments. 

For your own security—and for Amer- 


ica’s—why not invest in Savings Bonds 
regularly? And hold on to them! 


It’s actually easy to save—when you 
buy Series E Savings Bonds through 
the Payroll Savings Plan. Once you've 
signed up at your pay office, your sav- 
ing is done for you. The Bonds you 
receive pay good interest —3% a year, 
compounded half-yearly when held to 
maturity. And the longer you hold 
them, the better your return. Even 
after maturity, they go on earning 10 

ears more. So hold on to your Bonds! 
Join Payroll Savings today—or buy 
Bonds where you bank. 


Safe as America- 
GS. Savings Bonds 


The U.S. Government does not pay for this advertisement. It is donated by this publicationin 
cooperation with the Advertising Council and the Magazine Publishers of America. \ 





955 SALES 
$5 368, 335,000 


MILLION AMERICANS 
aw 40 BILION DOLLARS 1 BONDS 
(SERIES E AND H CASH VALUE 


SAVINGS BOND BUSINESS IS GOOD 


and Good for Business 


Cash sales of Series E and Series H 
Bonds in 1955 hit a ten year peak: 
$5,368,335,000; 10% over 1954, and 
23% higher than 1953. 


Sales of E and H Bonds exceeded 
total redemptions of both series (ma- 
turities and cashings) by $716,834,000; 
up 61% over 1954. 


Sales of Series H Bonds—the current 
income bond sold only to individuals— 
exceeded $1 billion for the first time 
in any year since their introduction in 
mid-1952. 

As of December 31, 1955, the cash 
value of E and H Bonds held by 
40,000,000 individuals totaled more 


than $40 billion—the highest amount 
on record. 

Between May, 1951, and December, 
1955, Series E Bonds with a face value 
of $19.9 billion, had reached maturity. 
Of these, bondholders still held approx- 
imately 70%—$13.9 billion—under the 
optional automatic extension terms. 


If less than 50% of your employees 
are enrolled in the plan . . . or if you do 
not have the Plan . . . phone, wire or 
write to Savings Bond Division, U. S. 
Treasury Department, Washington 25. 
You'll be surprised to learn how easily 
you can install a Payroll Savings Plan 
or increase participation in an existing 
plan to 60%, 70% or higher. 


The United States Government does not pay for this advertising. The Treasury Department 
thanks, for their patriotic donation, the Advertising Council and 
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